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MEETING OF THE
COMMITTEE ON BENEFICIARY ADVOCACY AND EMPOWERMENT
DATE: Wednesday, October 13, 2021
TIME: 1:30 p.m.
PLACE: Virtual Meeting
Viewable at www.oha.org/livestream OR
Listen by phone: (213) 338-8477,
Webinar ID: 893 5110 3164

Due to the threat of COVID-19, Governor Ige issued the Emergency Proclamation Related
to the State’s COVID-19 Delta Response, dated October 1, 2021 that suspends parts of
Hawai‘i Revised Statutes Chapter 92, Public Agency Meetings and Records to, among other
things, enable boards to conduct business without any board members or members of the
public physically present at the same location.

The OHA Board of Trustees and its Standing Committees will hold virtual meetings until further
notice. The virtual meetings can be viewed and observed via livestream on OHA’s website at
www.oha.org/livestream or listen by phone: (213) 338-8477, Webinar ID: 893 5110 3164

AGENDA
I.  Call to Order

II.  Public Testimony on Items Listed on the Agenda* (Please see page 2 on how to submit written
testimony or provide oral testimony online. Oral testimony by phone will not be accepted)
HI.  Approval of Minutes
A. September 15, 2021

IV.  Executive Sessionj

A. Consultation with Board Counsel Robert G. Klein and Kurt W. Klein re: questions
and issues pertaining to the Board's powers, duties, privileges, immunities, and
liabilities with respect to The Office of Hawaiian Affairs v. State of Hawai'i, et al.;
Civil No. 17-1-1823-11 (JPC). Pursuant to HRS § 92-5(a)(4).

B. Consultation with Board Counsel Robert G. Klein and Kurt W. Klein re: questions
and issues pertaining to the Board’s powers, duties, privileges, immunities, and
liabilities with respect to the Maunakea Working Group established by House
Resolution 33 (2021). Pursuant to HRS § 92-5(a)(4).

C. Action Item BAE # 21-05: Approval of OHA participation in the appeal and
administrative proceedings related to the Na Wai ‘Eha Surface Water Use
Applications, Integration of Appurtenant Rights, and Amendments to the Interim
Instream Flow Standards Findings of Fact, Conclusions of Law, and Decision and
Order, dated June 28, 2021, of the Commission on Water Resource Management
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(CCH-MA 15-01). Consultation with Pamela Bunn, Esq. and Everett Ohta, Esq., re:
questions and issues pertaining to the boards powers, duties, privileges, immunities,
and liabilities, pursuant to HRS § 92-5(a)(4).

V. New Business

A. Action Item BAE # 21-05: Approval of OHA participation in the appeal and
administrative proceedings related to the Na Wai ‘Eha Surface Water Use Applications,
Integration of Appurtenant Rights, and Amendments to the Interim Instream Flow
Standards Findings of Fact, Conclusions of Law, and Decision and Order, dated June 28,
2021, of the Commission on Water Resource Management (CCH-MA 15-01);

B. Workshop: 2022 Legislative Package Concept, Initial Review

VL Announcements

VII.  Adjournment

If you require an auxiliary aid or accommodation due to a disability, please contact Raina Gushiken at
telephone number (808) 594-1772 or by email at: rainag@oha.org no later than three (3) business
days prior to the date of the meeting.

Meeting materials will be available to the public on Friday, October 8, 2021 and posted to OHA’s
website at: www.oha.org/bae

In the event that the livestream public broadcast is interrupted and cannot be restored, the meeting
may continue as audio-only through the phone and Webinar ID provided at the beginning of this
agenda.

tNotice: The 72 Hour rule, pursuant to OHA BOT Operations Manual, Section 49, shall be waived
for distribution of new committee materials.
1 Notice: This portion of the meeting will be closed pursuant to HRS § 92-5.

* Public Testimony on Items Listed on the Agenda must be limited to matters listed on the
meeting agenda.

Hawai‘i Revised Statutes, Chapter 92, Public Agency Meetings and Records, prohibits Board members
from discussing or taking action on matters not listed on the meeting agenda.

Testimony can be provided to the OHA Board of Trustees either as: (1) written testimony emailed at
least 24 hours prior to the scheduled meeting, or (2) live, oral testimony online during the virtual
meeting.

(1) Persons wishing to provide written testimony on items listed on the agenda should
submit testimony via email to BOTmeetings@oha.org at least 24 hours prior to the
scheduled meeting. Any testimony received after this deadline will be late testimony and
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will be distributed to the Board members after the scheduled meeting. Due to COVID- 19,
please do not fax, mail, or hand-deliver written testimony

(2) Persons wishing to provide oral testimony online during the virtual meeting must first
register at: https://us06web.zoom.us/webinar/registet/ WN_4gudCP-mTtG44hcP5SZCoEw

You need to register if you would like to orally testify. Once you have completed your
registration, a confirmation email will be sent to you with a link to join the virtual meeting,
along with further instructions on how to provide oral testimony during the virtual meeting.
The registration page will close during the Public Testimony or Community Concerns
agenda item. Oral testimony by telephone/landline will not be accepted at this time.

To provide oral testimony online, you will need:

(1) a computer or mobile device to connect to the virtual meeting;

(2) internet access; and

(3) a microphone to provide oral testimony.
Oral testimony online will be limited to five (5) minutes. Once your oral testimony is completed, you
will be asked to disconnect from the meeting. If you do not sign off on your own, support staff will
remove you from the Zoom meeting. You can continue to view the remainder of the meeting on the

livestream or by telephone, as provided at the beginning of this agenda.

Please visit OHA’s website for more detailed information on how to submit Public Testimony OR
Community Concerns at: https://www.oha.org/how-to-submit-testimony-for-oha-bot-meetings/

Ko DAM— Aol

Trustee-Kaleihikina Akaka, Chair Date
Committee on Beneficiary Advocacy and Empowerment
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DRAFT
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STATE OF HAWAI‘I
OFFICE OF HAWAIIAN AFFAIRS
560 N. NIMITZ HIGHWAY, SUITE 200
(VIRTUAL MEETING - VIA ZOOM WEBINAR)

COMMITTEE ON BENEFICIARY ADVOCACY AND EMPOWERMENT
MINUTES

September 15, 2021  1:30 p.m.

ATTENDANCE: BAE STAFF:

Chairperson Kaleihikina Akaka Brandon Mitsuda

Trustee Leina‘ala Ahu Isa Mark Watanabe

Trustee Dan Ahuna

Trustee Luana Alapa ADMINISTRATION STAFF:
Trustee Brendon Kalei‘aina Lee Hussey, Sylvia, Ka Pouhana / CEO
Trustee C. Hulu Lindsey Brown, Casey / COO

Trustee Keola Lindsey Hinck, Ramona / CFO

Christiane Cardoza / Interim WDCB Manager
Aikd‘é Kalima / NHRLF Manager

EXCUSED:._" . Gushiken, Raina, Senior Legal Counsel
Trustee Keli‘i Akina Ohta, Everett, Assistant Legal Counsel
Trustee John Waihe‘e, IV Chak, Kevin, IT

. CALL TO ORDER

Chair Akaka calls the Committee on Beneficiary Advocacy and Empowerment meeting for Wednesday,
September 15, 2021 to order at 1:30 p.m.

Chair Akaka notes for the record that PRESENT are:

AT CALL TO
MEMBERS ORDER TIME ARRIVED
(1:30 p.m.)
CHAIR KALEIHIKINA AKAKA PRESENT
VICE-CHAIR |KEOLA LINDSEY PRESENT
TRUSTEE |LEINA'ALA AHU ISA PRESENT
TRUSTEE |DAN AHUNA PRESENT
TRUSTEE  |KELI'I AKINA EXCUSED 1:35 p.m.
TRUSTEE |LUANA ALAPA PRESENT
TRUSTEE |BRENDON KALEI'AINA |LEE PRESENT
TRUSTEE |CARMEN HULU LINDSEY PRESENT
TRUSTEE |JOHN WAIHE'E, IV EXCUSED 1:37 p.m.

At the Call to Order, SEVEN(7) Trustees are PRESENT, thereby constituting a quorum.

. PUBLIC TESTIMONY on Items Listed on the Agenda*

None
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lll. APPROVAL OF MINUTES

A. August 4, 2021
B. August 18, 2021

Board Chair Hulu Lindsey: I'd like to make a motion that we approve the minutes of August 4 and August 18.
Chair Akaka: Is there a second?
Trustee Ahuna: Second

Chair Akaka: Mahalo, it's been moved and seconded. Can | please have a roll call vote Brandon.

1:35 p.m.
‘AE | AOLE | KANALUA
TRUSTEE (YES) | (NO) | (ABSTAIN) | EXCUSED
LEINA'‘ALA AHU ISA X
DAN AHUNA X
KELI AKINA X
LUANA ALAPA X
BRENDON
KALEIAINA LEE X
CARMEN HULU LINDSEY X
VICE CHAIR
KEOLA LINDSEY X
JOHN | WAIHEE, IV EXCUSED
CHAIR KALEIHIKINA AKAKA
TOTAL VOTE COUNT - 8 0 0 1
MOTION: [ ]JUNANIMOUS [ X ]PASSED [ ]DEFERRED [ ]FAILED

V. UNFINISHED BUSINESS

NONE

V. NEW BUSINESS

A. Action Item BAE #21-04: To Approve the First Term Native Hawaiian Revolving Loan
Fund Board of Directors, Maui Island (Wayne Wong) and Hawai‘i Island (Kristin
Kahaloa) Nominations

Chair Akaka yields the floor to Ka Pouhana Sylvia Hussey.
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Ka Pouhana Hussey: Thank you, Chair Akaka. Trustees, this is an action item that has been approved by the
Native Hawaiian Revolving Loan Fund Directors in process. You have seen this action before. Once it is done
it will go on to the Administration for Native Americans for their approval as well because it's a federal program.
We do have here our Native Hawaiian Revolving Loan Fund Aikid‘é Kalima who can speak or answer any of
the questions. So I'll yield the floor to the Trustees, Chair Akaka for any questions regarding the action.

Chair Akaka: Any questions Trustees?
Board Chair Hulu Lindsey: If there is no questions you can post the motion.

Chair Akaka: Alright then may | please have a motion to approve Action Item BAE #21-04: To Approve the
First Term Native Hawaiian Revolving Loan Fund Board of Directors.

Board Chair Hulu Lindsey: Madam Chair, | move to approve the First Term Native Hawaiian Revolving
Loan Fund Board of Directors, Maui Island (Wayne Wong) and Hawai‘i Island (Kristin Kahaloa)
Nominations

Trustee Ahuna: Second

Chair Akaka: Mahalo, it's been moved and seconded, can | please have a roll call vote.

1:38 p.m.
‘AE | AOLE | KANALUA
TRUSTEE 1 | 2 | (YES) | (NO) | (ABSTAIN) | EXCUSED
LEINA‘ALA AHU ISA X
DAN AHUNA 2| X
KELI' AKINA X
LUANA ALAPA X
BRENDON KALEI'AINA LEE X
CARMEN HULU LINDSEY | , X
VICE CHAIR

KEOLA LINDSEY X
JOHN | WAIHE'E, IV X
CHAIR KALEIHIKINA AKAKA X

TOTAL VOTE COUNT - 9 0 0 0

MOTION: [ X JUNANIMOUS [ ]PASSED [ ]DEFERRED [ ]FAILED
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B. OHA Federal Legislative Positioning — Matrixt - Advocacy (Washington, D.C. Bureau)

Chair Akaka yields the floor to Ka Pouhana Sylvia Hussey.

Ka Pouhana Hussey: Thank you, Chair Akaka. Trustees, we have on with us our interim Washington DC
Bureau Chief Christie Cardoza. As you know, Keone Nakoa left OHA but has been a Biden appointment in the
Department of Interior. He and Summer Silva, former Executive Director at the Native Hawaiian Legal
Corporation were Biden appointments so a major celebration for our Native Hawaiian leadership in federal
leadership as well. So we're pleased with those appointments. Christie is the interim. She has been there as a
Federal Policy Advocate, and so she will be able to walk the Trustees through the Federal Matrix. It's in a
format that's very similar to our State Matrix that you're very familiar with. The last time the Trustees saw the
Federal Matrix was in April of this year. As you can imagine, things don't stop in Washington, and so Christie
will be able to bring the Trustees up and then of course any questions for her, so Christie go ahead.

Interim WDCB Manager Christiane Cardoza: Hi everyone, so just to provide you with an update on what has
moved since the last time you've heard about the matrix. Two bills have moved. First of all we have S325
passed the House on August 23rd, 2021. S325 extends the Alyce Spotted Bear and Walter Soboleff
Commission on Native American Children Act by two years, and so that Act studies federal, state, local, and
tribal programs affecting American Indians, Alaska Natives and Native Hawaiians. So the bill will head to the
President's desk in conjunction with that bill its companion measure HR438 also passed out of the House
Committee on Natural Resources. But since the Senate version has made it to the President's desk that's
(INAUDIBLE).

And second, the Senate Committee on Indian Affairs marked up S989, the Native American Language
Resource Center Act of 2021. It was voted out of the committee with an amendment. The amendment adjusts
the language used to describe the purpose of the Resource Center and provides a broad but still defined list of
authorized activities. The intent remains the same and funding is authorized at the same level, and so it
continues to receive support from Native American language advocates.

And moving on to two new bills that are now on the matrix. We have HR1731 which is the Biliteracy Education
Seal and Teaching Act. The Board supported this bill's companion measure already earlier in the year. It
creates a grant program to support states in implementing the Seal of Biliteracy Program, and it encourages
students to have proficiency in speaking, reading and writing in English in a second language and Hawai'i
actually has its own program already in place in Native American languages, including Native Hawaiian.
They're considered qualifying languages.

And then moving on to the next group of bills we have S1512 and HR2903. They're companion measures. It's
like creating opportunities now for necessary and effective care technologies for Health Act of 2021, Connect
for Health Act. This bill increases telehealth access by removing restrictions for Native Hawaiian health centers
for medicare recipients. It makes the removal restrictions permanent, and it was first introduced in 2016 and
continues to gain additional bipartisan support and the Board supported this bill last Congress. Are there any
questions regarding these bills?

Ka Pouhana Hussey: Chair Akaka if there's no questions Christie can provide an update before any Board
action on the Matrix, or however you would like to proceed.

Chair Akaka: Yes, that would be great.
Interim WDCB Manager Christiane Cardoza: I'll continue with the federal updates. So two big things that
we're watching in the federal funding arena are the appropriations that will need to be passed by September

30th to avoid a government shutdown and then also the budget reconciliation package, which there's a lot of
press on and it's a very big funding measure which is a several trillion dollars. So for appropriations,
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discussions are underway to pass a continuing resolution through December 10th, 2021. The reason for a
continuing resolution at this point is that the reconciliation process is such a massive undertaking that there is
not a lot of bandwidth to undergo appropriations negotiations, and so they will likely move forward with a
continuing resolution and then revisit this issue later in the year.

For the budget reconciliation, Democrats are expected to finish their work this week, and it's expected that a
full package is supposed to be completed by the end of the month. However, it's really unclear whether that will
actually happen because it's such a big bill and there are a lot of different positions on it and so it may become
stalled this month so we'll continue to monitor that very closely.

Another priority that our office has been working on very closely in federal coordination and engagement with
the Native Hawaiian community. WDCB, we continue to work on formalizing a process for the Native Hawaiian
community to engage with the federal government, and so two bills have been introduced by the Chairman of
the House Natural Resources Committee for tribal consultation and for urban Indian organizations to engage in
a formal consultation process. Unfortunately, there's no mention of Native Hawaiians in these bills, and we
have also been working closely with the delegation to try to address this issue. At the beginning of the year
our office was very active in writing letters to the Administration to ensure that Hawaiians were considered
when creating their own consultation policies, and so we will continue to work on that and monitor and
hopefully see some successes in inclusion moving forward.

In terms of cultural preservation, work that we've been doing. In the 116th Congress, we saw that Senator
Warren introduced a bill called the Truth and Healing Commission on Indian Boarding School Policies Act and
that bill introduced a study that would order a study that looks at the impacts and the ongoing affects of policies
of boarding schools on Native American children. And so in June 2021 this year, the Secretary of Interior Deb
Haaland announced that a Federal Indian Boarding School Initiative would be underway, and that included a
comprehensive review of boarding schools and assimilation policies and their impacts on Native American
communities and that actually included Native Hawaiian communities. So we're working to ensure that Native
Hawaiians are included in future legislative packages, so that the impacts of assimilation are studied on Native
Hawaiian communities.

I'm moving onto NAGPRA. OHA is working on comments that are due September 30, 2021. It responds to the
National Park Service’s draft proposal of revised NAGPRA regulations and so we're continuing to work on that
and staying engaged in that process.

And finally, for the Violence Against Women Act. In March 17, 2021, the House passed HR1621, which is the
VAWA Reauthorization Act of 2021, and Representative Kahele and Case were both very active in ensuring
that Native Hawaiian provisions were included. We continue to await a Senate version and we're just in a
holding pattern now. We'll likely see movement after the reconciliation has passed. And that's all for me,
please let me know if you have any questions, thank you.

Chair Akaka: Mahalo and welcome Christie, we're so happy to have you join us at our BAE Committee
Meeting and mahalo nui for all your work prior, now and going forward in including our Native Hawaiian people
in the conversation. Are there any questions members?

Trustee Ahu Isa: | just wanted to comment and ask Christie, is that your father, Judge Cardoza?

Interim WDCB Manager Christiane Cardoza: Yes, that’'s my father

Trustee Ahu Isa: Congratulations, | heard about him. You honored him in Maui. Just wanted to say
congratulations to your dad and family, mahalo, Chair.

Chair Akaka: Any other questions or comments members?
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Board Chair Hulu Lindsey: Madam Chair, | just want to thank Christie and you know Christie just got married

and shes back and | know that you’re trying to catch up in Keone’s absence. So we thank you Christie for
being so aggressive and getting back into the mode and thank you for all of this report that we're receiving.
It's critical that our Trustees know what's going on up there so mahalo.

Chair Akaka: Any other questions or comments members?

Trustee Lee: Christie, this isn't about the legislative package, it's about another issue. Has there been
anything on the federal level about the Japan government’s intention of releasing the contaminated water from
the Fukushima plant into the Pacific Ocean?

Interim WDCB Manager Christiane Cardoza: | have seen reports on that but | haven't been following it from
the perspective of federal policies, so I'm happy to look more into that and report back.

Trustee Lee: Yes, although this is probably going to affect Hawai'i, so they're saying now that they're planning,
they already began construction of a cement tunnel under water and they're saying that by 2023 they're going
to be releasing the contaminated water at a depth of 40 feet offshore of Fukushima. But the reason | asked
about the federal level is because this is going to affect the West Coast as well, right. As we know about all of
the debris that washed up from Washington all the way down through California from the tsunami. So | just
wanted to know if anything had popped up on the federal level about this, thanks Christie.

Chair Akaka: Mahalo, Trustee Lee. Any other questions or comments members? Alright seeing none may |
please have a motion to approve our Office of Hawaiian Affairs Federal Legislative Positioning Matrix.

Board Chair Hulu Lindsey: Madam Chair, | move that we approve Administration’s recommendations on:
OHA FED 14 through OHA FED 16 all as SUPPORT; on the OHA Federal Priorities for the 117th
Congress — Federal Legislative Matrix.

Trustee Ahuna: Second

Chair Akaka: Mahalo, it has been moved and seconded, can we please have a roll call vote Brandon.

1:51 p.m.
‘AE | AOLE | KANALUA
TRUSTEE 2 | (YES) | (NO) | (ABSTAIN) | EXCUSED
LEINA‘ALA AHU ISA X
DAN AHUNA 2 | X
KELI' AKINA X
LUANA ALAPA X
BRENDON
KALEI'AINA LEE X
CARMEN HULU LINDSEY X
VICE CHAIR
EOLA LINDSEY X
JOHN | WAIHE'E, IV X
CHAIR KALEIHIKINA AKAKA X
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TOTAL VOTE COUNT - 9 0 0 0

MOTION: [ X JUNANIMOUS [ ]PASSED [ ]DEFERRED [ ]FAILED

VI. ANNOUNCEMENTS

Board Chair Hulu Lindsey: Just a reminder, 10:00 tomorrow morning Board Meeting and this evening 6:30
Hawai'‘i island Trustee Lindsey.

VIl.  ADJOURNMENT

Chair Akaka: Can | please get a motion to adjourn this meeting.
Board Chair Hulu Lindsey: So moved.
Trustee Ahuna: Second

Chair Akaka: Mahalo, it's been moved and seconded. Can | please have a roll call vote.

1:53 p.m.
‘AE | AOLE | KANALUA
TRUSTEE 1| 2 | (YES) | (NO) | (ABSTAIN) | EXCUSED
LEINA'ALA AHU ISA X
DAN AHUNA 2 | X
KELI AKINA X
LUANA ALAPA X
BRENDON
KALEI'AINA LEE X
CARMEN HULU LINDSEY | , X
VICE CHAIR
KEOLA LINDSEY X
JOHN |  WAIHE'E, IV X
CHAIR KALEIHIKINA AKAKA X
TOTAL VOTE COUNT - 9 0 0 0

MOTION: [ X JUNANIMOUS [ ]JPASSED [ ]DEFERRED [ ]FAILED

Chair Akaka: The meeting is now adjourned, mahalo members, all in attendance, and to all live streaming. A
hui hou kakou, malama pono.

Chair Akaka adjourns the BAE meeting at 1:53 p.m.
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Respectfully submitted,

Brandon Mitsuda Trustee Aide
Committee on Beneficiary Advocacy and Empowerment

As approved by the Committee on Beneficiary Advocacy and Empowerment (BAE) on 10/13/21.

Trustee Kaleihikina Akaka
Chair
Committee on Beneficiary Advocacy and Empowerment
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(CCH-MA 15-01). Consultation with Pamela Bunn, Esq. and Everett Ohta, Esq., re:
questions and issues pertaining to the boards powers, duties, privileges, immunities,
and liabilities, pursuant to HRS § 92-5(a)(4).

V. New Business

A. Action Item BAE # 21-05: Approval of OHA participation in the appeal and
administrative proceedings related to the Na Wai ‘Eha Surface Water Use Applications,
Integration of Appurtenant Rights, and Amendments to the Interim Instream Flow
Standards Findings of Fact, Conclusions of Law, and Decision and Order, dated June 28,
2021, of the Commission on Water Resource Management (CCH-MA 15-01);

B. Workshop: 2022 Legislative Package Concept, Initial Review

VL Announcements

VII.  Adjournment

If you require an auxiliary aid or accommodation due to a disability, please contact Raina Gushiken at
telephone number (808) 594-1772 or by email at: rainag@oha.org no later than three (3) business
days prior to the date of the meeting.

Meeting materials will be available to the public on Friday, October 8, 2021 and posted to OHA’s
website at: www.oha.org/bae

In the event that the livestream public broadcast is interrupted and cannot be restored, the meeting
may continue as audio-only through the phone and Webinar ID provided at the beginning of this
agenda.

tNotice: The 72 Hour rule, pursuant to OHA BOT Operations Manual, Section 49, shall be waived
for distribution of new committee materials.
1 Notice: This portion of the meeting will be closed pursuant to HRS § 92-5.

* Public Testimony on Items Listed on the Agenda must be limited to matters listed on the
meeting agenda.

Hawai‘i Revised Statutes, Chapter 92, Public Agency Meetings and Records, prohibits Board members
from discussing or taking action on matters not listed on the meeting agenda.

Testimony can be provided to the OHA Board of Trustees either as: (1) written testimony emailed at
least 24 hours prior to the scheduled meeting, or (2) live, oral testimony online during the virtual
meeting.

(1) Persons wishing to provide written testimony on items listed on the agenda should
submit testimony via email to BOTmeetings@oha.org at least 24 hours prior to the
scheduled meeting. Any testimony received after this deadline will be late testimony and
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OFFICE OF HAWAIIAN AFFAIRS

ACTION ITEM

COMMITTEE ON BENEFICIARY ADVOCACY AND EMPOWERMENT
October 13, 2021
BAE #21-05

Action Item Issue:  Approve OHA participation in the appeal and administrative
proceedings related to the Na Wai ‘Eha Surface Water Use
Applications, Integration of Appurtenant Rights, and Amendments to
the Interim Instream Flow Standards Findings of Fact, Conclusions of
Law, and Decision and Order, dated June 28, 2021, of the
Commission on Water Resource Management (CCH-MA 15-01).
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Prepared by:
Everett Ohta Date
Ka Paepae Puka ‘A ‘aho, Assistant Senior Legal Counsel
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Raina Gushiken Date
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Action Item BAE #21-05: Approve OHA participation in the appeal and administrative
proceedings related to Na Wai ‘Eha

Proposed Actions

To approve OHA’s participation in the appeal and administrative proceedings related to
the Na Wai ‘Eha Surface Water Use Applications, Integration of Appurtenant Rights, and
Amendments to the Interim Instream Flow Standards Findings of Fact, Conclusions of
Law, and Decision and Order, dated June 28, 2021, of the Commission on Water
Resource Management (CCH-MA 15-01).

Issue

Should OHA participate in the appeal, and any subsequent proceedings on remand before
the Commission on Water Resource Management, regarding the adjudication of surface
water use applications, the recognition and quantification of appurtenant rights claims by
applicants, and amendments to interim instream flow standards for the Na Wai ‘Eha
surface water management area to advocate for the rights and interests of OHA
beneficiaries

Discussion

On April 30, 2008, the streams and rivers of Na Wai ‘Eha were designated a surface water
management area by the State of Hawai‘i Commission on Water Resource Management (“Water
Commission™). After a lengthy contested case hearing in late 2007 and early 2008, the Water
Commission restored water only to Waihe‘e River and Waiehu Stream and failed to provide relief
for community members below the diversions in Wailuku River (fka ‘Tao Stream) and Waikapi
Stream. Community groups and OHA appealed, and, in August 2012, the Hawai‘i Supreme Court
agreed and sent the case back to the Water Commission with instructions to consider six issues,
including the feasibility of protecting traditional and customary native Hawaiian rights and
practices.

After nearly ten years, on the eve of the “remanded” contested case hearing, the parties
reached an agreement that amended the Interim Instream Flow Standard (“IIFS”) for Na Wai ‘Eha
to provide for substantial flow in all four waterways. While the agreement was historic, other
issues remained unresolved, including the enforcement of the IIFS, the mauka-to-makai stream
connectivity in each of the streams, quantifying the water required to satisfy priority right holders,
including appurtenant right holders and traditional and customary right holders, and holding large
diverters to their burden to prove that their uses are reasonable-beneficial and that there were no
practicable alternative source for the water they sought to divert from Na Wai ‘Eha.

Following the agreement on the IIFS, the Water Commission undertook the process of
reviewing surface water use permit applications (“SWUPA”) to determine how much water the
Na Wai ‘Eha users, including OHA beneficiaries and the large diverters, would be permitted to
divert and to determine the appurtenant rights of each parcel (if any).
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Action Item BAE #21-05: Approve OHA participation in the appeal and administrative
proceedings related to Na Wai ‘Eha

A. Appurtenant Rights Background and Issues

Appurtenant water rights “are rights to use the water utilized by parcels of land at the
time of their original conversion into fee simple lands.” Reppun v. Board of Water
Supply. 65 Haw. 531. 554-556 (1982). The measure of an appurtenant right is the
amount of water utilized at the time of the Mahele, generally for kalo cultivation, but
also for other cultivation and domestic purposes. McBride v. Robinson, 54 Haw. 174,
187-191 (1973); Water Commission staff submittal, Sept. 27, 2011. Appurtenant rights
attach to parcels, not to individual owners, and are not transferable, separate and apart
from the land.

While appurtenant rights have the highest level of protection,® and therefore priority
over other non-priority water uses, the Water Commission had never inventoried
appurtenant rights, responded to requests for recognition of appurtenant rights, or
issued a formal declaration of appurtenant rights prior to Na Wai ‘Eha.

B. Contested Case for the Na Wai ‘Eha Surface Water Use Applications,
Appurtenant Rights, and Amendments to the Interim Instream Flow Standards

Following an initial recognition of appurtenant water rights for Na Wai ‘Eha, the Water
Commission held a contested case hearing to quantify appurtenant rights, along with a
review of surface water use applications and IIFS in a proceeding that included all Na
Wai ‘Eha users. As approved by the OHA BOT on November 5, 2015, OHA
participated as a party in the contested case to ensure that sufficient water was available
in Na Wai ‘Eha for instream uses, to further the exercise of Native Hawaiian traditional
and customary practices, and to help provide the logistics, communication, expert
witnesses, and representation necessary to ensure procedural fairness and the creation
of a proper record. OHA staff also assisted many kuleana users with the written and
oral testimony and documentation necessary to prove their appurtenant rights.>

On June 28 2021, the Water Commission published its Findings of Fact, Conclusions
of Law, and Decision and Order (“Final Decision”) for the contested case.® As noted
in a presentation to the BAE Committee by Pamela Bunn, Esqg.,* OHA’s attorney
throughout the Na Wai ‘Eha proceedings, the Final Decision contained many notable
high points, including the awarding of water use permits based on Native Hawaiian
traditional and customary rights and the prioritizing of traditional and customary rights
and appurtenant rights for kalo cultivation over off stream uses. However, the Final

1 HAaw. CONST. ART. XI SEC. 7; HRS §174C-63.

2 Kuleana users also benefited greatly from assistance from the William S. Richardson School of Law
Environmental Law Clinic in the Fall 2015 semester, which was funded through the A‘o Aku A‘o Mai Initiative by
OHA. The Clinic held community informational workshops attended by approximately 100 people and assisted
approximately 60 individuals in preparing their testimony and exhibits.

3 The Water Commission also published an errata to its Final Decision on June 30, 2021.

4 See BAE Committee meeting folder for August 4, 2021.
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Action Item BAE #21-05: Approve OHA participation in the appeal and administrative
proceedings related to Na Wai ‘Eha

VI.

Decision also introduced a requirement that appurtenant rights claimants needed to
provide the Water Commission with the entire chain of title to show that no reservations
of water rights were made that would extinguish the appurtenant rights of a parcel. The
Final Decision also awarded water permits to large diverters that had their appurtenant
rights extinguished by prior water reservation.

Given the identified issues with the Final Decision above, OHA and the allied
community groups jointly filed a Motion for Reconsideration of the Final Decision to
correct the full title search requirement for appurtenant rights claimants and to
recognize the extinguishment of the water rights for Wailuku Country Estates. On
September 23, 2021, the Water Commission issued a series of minute orders that
modified the requirement that appurtenant rights claimants needed to provide a full title
search for water reservations back to the Mahele, but otherwise left the Final Decision
intact. The publication of the minute orders by the Water Commission triggered a
thirty-day deadline (i.e., October 23, 2021) for the parties to file a Notice of Appeal of
the Final Decision.

Continued OHA participation as a party in the appeal of the contested case will help to
ensure that OHA’s long-term goals for Na Wai ‘Eha, particularly as related to the
protection of appurtenant and traditional and customary water rights, are fully
represented before the appeals court. Additional information on the appeal will be
shared by OHA legal counsel in executive session.

Funding Source

Additional funding is not being requested at this time. Administration will utilize
existing OHA contract #2604, as amended, with Dentons LLP to cover legal services
related to this matter.

Recommended Action

Administration recommends that the Committee on Beneficiary Advocacy and
Empowerment:
Approve OHA’s participation in the appeal and administrative proceedings related
to the Na Wai ‘Eha Surface Water Use Applications, Integration of Appurtenant
Rights, and Amendments to the Interim Instream Flow Standards Findings of Fact,
Conclusions of Law, and Decision and Order, dated June 28, 2021, of the
Commission on Water Resource Management (CCH-MA 15-01).

Alternative Actions

. Decline to approve OHA’s participation in the in the appeal and administrative

proceedings related to the Na Wai ‘Eha Surface Water Use Applications, Integration
of Appurtenant Rights, and Amendments to the Interim Instream Flow Standards
Findings of Fact, Conclusions of Law, and Decision and Order, dated June 28, 2021,
of the Commission on Water Resource Management (CCH-MA 15-01).
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VII.
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