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Conceptual:Theme for'Report

SKY FATHER, WAKEA mated with-Ho‘ohokikalani, his-daughter with Papahanaumoku. Their first child is born ‘alu‘alu (still
born) and'is‘buried ma ka hikina (east side) oftheir kauhale (house). Soontthereafter, a new plant with a long stalk and a soft,
fluttefing leaf sprouts from the earth where there child is buried=-They name him Haloanakalaukapalili, for the long-stemmed
plant with its trembling leaves. This is believed to be the first kalo (taro) plant.

Wakea and Ho‘ohokukalani soon have a second child, a son, born live. This keiki survives and is nourished by the kalo plant,
his kaikua‘ana, elder brother. He is named Haloa in memorial to his elder brother. Haloa is said to be the first Hawaiian person
and progenitor of our Hawaiian race. Thus, the close-relationship between the kalo and Hawaiian people stems from this bond
of Haloanakalaukapalili and Haloa. It is belieVed that when we take care/of the ‘aina-(maternal progenitor or land) and the kalo,
our older sibling, he will always provide our sustenance.

The cultivation of kale-requires much carg. Kalo grows in' a lo‘i (pdich) that'containsfrestt, cool, moving water and is tended and
cared for by peaple. This ensures fresh supply of water/to flow/ireely and generatedife in the lo‘i.

Thus, it was naturakto conceptualize-various-stages of lo‘i kalo (tara-patch) in this report.

Kalo grows strong and healthy-with the right combinations of the earth’s nutrients, abundant water, energy from the sun, and
the ‘gentle breezes of the wind. Similarly, to support pa‘ahao while.imprisoned or re-entering into the community, ¢onnéction
to one’s ‘aina, ‘ohana, and community are needed, not only to grow and develop, but to heal oneself, restore relationships, and
bring forth inner resiliency.

The photos in the beginning of the report, show planters placing the huli (stalk) into the muddy waters.The following photos
reflect the work of malama, or to care for, the kalo as it continues to develop,\grow, expand and transform. The/photos towards
the end reflect abundant, vibrant, healthy kalo.

In the same way that planters work together to carefully plant and nurture kalo in the\lo‘i, we must all work together to address
the unfairness placed on Native Hawaiians in the criminal justice system; and malama pa‘ahao, to the best,of our ability, to
ensure that positive individual transformation occurs that extends to future generations.
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Aloha mai kakou,

Over the years there have been a number of studies conducted concerning the disparate treatment of African
Americans in America’s criminal justice system. Though some individuals in our community believe that
Native Hawaiians experience similar treatment in the Hawai‘i criminal justice system, no comprehensive
study has been conducted to determine or deny that such treatment exists. The genesis for this study came
from a desire to know, once and for all, whether Hawaiians are or are not discriminated against in Hawai‘i’s
criminal justice system.

Currently, there are an overwhelming number of Native Hawaiian men and women incarcerated in prison
in Hawai‘i and on the continent. Incarceration affects not only an individual person, but everything and
everyone connected to them. Families are torn apart, children are left without their parents, and whole
communities are dismantled.

The magnitude and complexity of this problem caused considerable attention that led to a collaborative
research study that began three years ago. In this ground-breaking study, OHA asked: “Is there disparate
treatment of Native Hawaiians in the criminal justice system? If so, how and why?”

A collaborative research effort began with the University of Hawai‘i at Manoa, Justice Policy Institute and
Georgetown University to employ both quantitative and qualitative research methods to gather valuable
information to better understand and address the concerns of our indigenous people. The results and
recommendations of this study are needed to initiate policy reform and systemic change for Hawai‘i. When
we advocate and focus on Native Hawaiians, we are, in short, advocating for the rest of humanity and thus,
it is our hope that this report will further reach to other indigenous people on the continent and the world.

It is clear that when a Native Hawaiian person enters the criminal justice system, they serve more time in
prison and more time on probation than other racial or ethnic groups. Native Hawaiians are also likely to
have their parole revoked and be returned to prison compared to other racial or ethnic groups. Coupled with
the experiences of pa‘ahao included in the pages of this report, it is clear that Native Hawaiians are caught
in a cycle of imprisonment that is perpetuated across generations.

Although the study is completed, our work at OHA has begun. In the past, OHA has supported community
programs to reduce recidivism rates and promote wellness, vocational training and substance abuse
treatment. These agencies and organizations include: TJ Mahoney Ka Hale Ho‘ala Hou No Na Wabhine,
Maui Economic Opportunity, Inc., Alu Like, Inc., Ho‘omau Ke Ola and many more. We anticipate in moving
and working with systems of law enforcement, and program development at the Women’s Community
Correctional Center.

Native Hawaiians are the indigenous people of Hawai‘i, whether you are Native Hawaiian or non-
Hawaiian, moving beyond Native political status, race or ethnicity, Hawai‘i needs to implement effective

and purposeful policies to address incarceration at its root core to building a vibrant, healthy nation.

Me ka ‘oia‘i‘o,

&7&& A D

Clyde Namu‘o
Chief Executive Officer
Office of Hawaiian Affairs
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EXECUTIVE SUMMARY

THIS PROJECT, WHICH BEGAN AS A RESEARCH IDEA AT THE OFFICE OF HAWAIIAN AFFAIRS,
grew to a collaborative research project supported by the State of Hawai ‘i, House Concurrent Resolution 27, passed
by the 25" Legislature on May 6, 2009. The resolution closely examines the impact of the criminal justice system on
Native Hawaiians with the purpose of effecting policy change at the legislative and administrative levels, educating
the media, and serving as a tool for communities to advocate for change within the criminal justice system.

As the U.S. Congress considers a bill which provides a process for Native Hawaiian self determination, there is an
opportunity to create a new vision for the state of Hawai ‘i that takes into consideration current social challenges for
Native Hawaiians. One such consideration is the enormous increase of incarceration in Hawai ‘i. This report includes
ground-breaking, current, research and analysis, including the voices of Native Hawaiians, about the criminal justice
system and the effect it has on their lives. It is with hope that decision makers will use the information to inform and
develop policy and practice that will influence in building a new nation.

For the last two centuries, the criminal justice system has negatively impacted Native Hawaiians in ways no other
ethnic group has experienced. The findings in this report are concerning as it tells the story of how an institution,
fueled by tax payers’ dollars, disparately affects a unique indigenous group of people, making them even more
vulnerable than ever to the loss of land, culture, and community. These racial disparities begin with the initial contact
of a punitive system that creates over-powering barriers in changing the course of their lives and are exponentially
increased as a person moves through the system.

To reduce the harmful effects of the criminal justice system on Native Hawaiians and all people, Hawai‘i must
take action, and seek alternative solutions to prison. Assistance and training is needed in law enforcement, holistic
interventions need to be implemented and evaluated, and a cultural shift in the way we imprison a person must change.
If not, we will exacerbate prison over-crowding, and continue to foster the incarceration of generations to come.

arrests, 33 percent of people in pretrial detention,
29 percent of people sentenced to probation, 36

Key Findings

Since 1977, the number of people incarcerated in
Hawai ‘i has increased more than 900 percent, from
398 people in prison in that year to 4,304 people
sentenced to one year or more in prison in 2008.!
The incarceration rate increased 709 percent from
41 per 100,000 in 1980 to 332 per 100,000 in 2008.?
Comparatively, the U.S. incarceration rate increased
262 percent in the last three decades, from 139
people in prison per 100,000 in the country in 1980
to 504 per 100,000 in 2008.% In total, more than 2.4
million men, women and children are incarcerated
in the U.S.: about one in every 100 adults.*

The disproportionate impact of the criminal justice
system on Native Hawaiians accumulates at each
stage. Native Hawaiians make up 24 percent of the
general population of Hawai‘i, but 27 percent of all

percent admitted to prison in 2009, 39 percent of the
incarcerated population, 39 percent of releases on
parole, and 41 percent of parole revocations.

Given a determination of guilt, Native Hawaiians
are more likely to get a prison sentence than all
other groups. An analysis of data from the Hawai ‘i
Criminal Justice Data Center, controlling for age,
gender, and type of charge, found that for any given
determination of guilt, Native Hawaiians are much
more likely to get a prison sentence than almost
all other groups, except for Native Americans.
Importantly, the other major group of defendants
after Native Hawaiians, Whites, are only about 67
percent (0.674), or two-thirds, as likely as Native
Hawaiians to be incarcerated if judged guilty.’



The disproportionate impact of the criminal justice system on Native Hawaiians
accumulates at each stage. Native Hawaiians are also more likely to receive a sentence
of incarceration over probation.

General Population (2008)

Arrest (2008)

Pretrial Detention (2009)

Admissions to Probation (2000-2009)
Admissions to Incarceration (2009)

Incarcerated (June 30, 2008)

Sentencing related outcomes

Releases on Parole (2009)

I . 2%
I — 5%
I 33%
I — | 25%
A e — 36%
N — 39%
I e — 39%

Parole Revocations (2005-2009) | I I — a9

0% 10% 20%

Native Hawaiians as a percent of total

30% 40% 50%

Sources: Hawai ‘i State Department of Health, Office of Health Status Monitoring, special tabulation from the Hawai ‘i Health Survey, January 22, 2010. http://
hawaii.gov/dbedt/info/economic/databook/2008-individual/01/; Hawai‘i Criminal Justice Data Center; Lydia Seumanu Fuatagavi and Paul Perrone, Crime in
Hawai‘i:AReviewofUniform CrimeReports(Honolulu, HI: Attorney General, Stateof Hawai ‘1,2009). http://hawaii.gov/ag/cpja/main/rs/Folder.2005-12-05.2910/
copy_of_cih2007/Crime%20in%20Hawaii%202007.pdf ; Hawai‘i Department of Public Safety, 2008 Annual Report (Honolulu, Hawai‘i, Department
of Public Safety, 2008). http://hawaii.gov/psd/administration/publications/annual-reports/department-of-public-safety/PSD-AnnualReport2008.pdf

Note: Admissions to incarceration or probation are the result of sentencing. Admissions to probation do not include instances where a period of incarceration
is a condition of probation.

Native Hawaiians receive longer prison sentences
than most other racial or ethnic groups. Controlling
for severity of charge, age at arrest and gender of
the person charged, Native Hawaiians are sentenced
to 119 days more in prison than Tongans, 73 more
days than Native Americans, 68 days more than
Hispanics, and 11 days more than Whites.

Native Hawaiians are sentencedto longer probation
terms than most other racial or ethnic groups.
A multivariate analysis controlling for severity of
the charge, age, gender and race shows that Native
Hawaiians also serve more time on probation than
other racial and ethnic groups, except for Hispanics.
On average, a Japanese person is sentenced to 14
fewer days of probation than a Native Hawaiian
person, and Whites are sentenced to nearly 21 fewer
days of probation than Native Hawaiians.b

Native Hawaiians make up the highest percentage
of people incarcerated in out-of-state facilities.
In 2005, of the 6,092 people who were under the
custody of the Department of Public Safety, which
includes people in jails, 29 percent (1,780) were
in facilities operated by other states or private
companies on behalf of states. Of the people in out-
of-state facilities, 41 percent are Native Hawaiians.’

Hawai ‘i has the largest proportion of its population
of women in prison,® with Native Hawaiian women
comprising a disproportionate number of women
in the prison. Native Hawaiian men and women are
both disproportionately represented in Hawai‘i’s
criminal justice system; however, the disparity is
greater for women. Forty-four percent of the women
incarcerated under the jurisdiction of the state of
Hawai‘i are Native Hawaiian. Comparatively, 19.8
percent of the general population of women in Hawai ‘i
identify as Native Hawaiian or part Native Hawaiian.’
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* Parole revocations contribute to the number of
Native Hawaiians in prison in Hawai‘i. Although
Hawai‘i released 644 people from prison to parole
in 2009, 249 people were also returned to prison
by revoking parole. Native Hawaiians had one
of the lowest ratios of release to revocations. For
every five Native Hawaiians released, two Native
Hawaiians had their parole revoked (2.5:1 ratio).
Japanese people have a slightly lower ratio (2.4:1)
and Chinese people having the highest, with eight
people being released for every one person returning
to prison on a parole revocation. '

Punitive responses to drug use
disproportionately impact Native Hawaiians

Although the “war on drugs” is part of the larger criminal
justice picture, the effect it has on Native Hawaiian
communities is worthy of discussion in this report.

* Native Hawaiians bear a disproportionate burden
of punitive responses to drug use. Hawai‘i’s criminal
justice approach to drug use was a significant
contributor to the total number of people admitted to
prison or jail in 2009 (762 or about 13 percent), but
has even greater significance for Native Hawaiians.
Native Hawaiians made up the largest portion (32
percent) of the people admitted to prison for drug
offenses in 2009."

The weird thing is that they
[parole board/ fluctuate. It's
the luck of the draw. The State
has some of the worst laws.
You don’t want to go into a
parole hearing after the guy
who went before you, pissed off
the board. One guy goesin and
he just makes the board lose
it. You next. You stay walking
in, you stay pumped up already
because they ready to smash
you.

(Former Pa‘ahao, Kane)

* Native Hawaiians do not use drugs at drastically
different rates from other races or ethnicities, but
go to prison for drug offenses more often than
people of other races or ethnicities. According to
the 2004 Hawai ‘i State Treatment Needs Assessment
Program dataset, Native Hawaiians do not use drugs
atwidely dissimilar rates to other races or ethnicities,
although there is some variation. Irrespective of the
variation in drug use rates, the percent of Native
Hawaiians that report drug use does not match the
proportion of the total number of people admitted to
prison or jail for drug offenses.

*  Native Hawaiians are charged with the majority of
offenses related to methamphetamine, but report
using this drug at only slightly higher rates than
people of other races or ethnicities. The use of
methamphetamine in Hawai ‘i, particularly by Native
Hawaiians, is a growing concern. Methamphetamine
accounts for the most charges of all drug offenses.
Although Native Hawaiians do report lifetime use
and current use of methamphetamine at slightly
higher rates than other groups, Native Hawaiians are
still charged with the majority of offenses related to
methamphetamine, by a wide margin. Data from
the Hawai‘i Criminal Justice Data Center shows
that Native Hawaiians make up between 16 and 38
percent of charges for all categories of drugs, but
account for the largest proportion of charges for
methamphetamine (38 percent).

What are the factors that contribute to

disparate treatment in the criminal justice system?
In many respects, racial disparities among Hawai‘i’s
prison population are the products of actions that occur
at different stages in the justice system, beginning with
the decision to make the initial arrest. Research suggests
that the effects of race may be direct or indirect and
may accumulate as an individual continues through the
system itself.!?

* The discretionary nature of minimum sentence
setting and release determinations outside the
court are concerning for formerly incarcerated
Native Hawaiians. The real determination of
sentence appears to be not set by a judge, but by the
Hawai‘i Paroling Authority which people that come
into contact with the system see as arbitrary criteria.
Given the cumulative impact of the criminal justice
system on Native Hawaiians and the evidence that



The Disparate Treatment of NaGive Hawaiians in the Criminal Justice System | 13

Native Hawaiians cycle through the system more than
people of other racial and ethnic groups, sentence-
setting and discretionary parole based on offense
history will likely contribute to the disproportionate
number of Native Hawaiians in the prison system in
Hawai‘i.

Incarceration is particularly traumatic for Native
Hawaiians, especially when imprisonment is on
the continent. For Native Hawaiians, the impact
of trauma is particularly salient because of strong
connections to family, the land and community.
Imprisoning people from Hawai‘i contributes to
the growing prison population and exacerbates the
disproportionate impact of the system on Native
Hawaiians because they are cut off from supportive
communities and families that give them a reason
to exit prison as soon as possible. Even the absence
of familiar surroundings and changes in the weather
are traumatizing.

A lack of programs and services in prison to
prepare a person for returning to their community
contribute to the number of people in prison.
Often, people in prison are required to participate
in specific programs and services in order to be
eligible for release. Without the completion of
those programs, a person can be denied parole.
However, programs and services frequently fill up,
leaving no available spots for everyone who needs to
participate. Not only are people in prison prevented
from earning the earliest release possible, they could
also potentially get to the end of their sentence and
be released without the services that might facilitate
re-entry and prevent return to prison. Complicating
a successful re-entry process is that some people are
returning from prison after serving their time on the
continental United States.

Culturally inappropriate or unavailable re-entry
services are not as effective for helping Native
Hawaiians achieve successful life outcomes and
stay out of prison. Research shows that culturally
relevant and appropriate interventions and services
are the most effective for helping Native Hawaiians
participate fully in the community.'* For example,
traditional social work modalities typically rely on
self-determination, which is individualistic and is
Northern European or North American in orientation.
Pacific cultures, including Native Hawaiians, tend

It’s hard to fathom in gour _
mind what it’s like to be doing
stagnant time, sitting on your
bed for 24 hours, only standing
to do head count. Unless they
wear my shoes, they can’t
really comprehend whatit’s
like, how it feels, thenhave

an ACO degrade me, that’s

not encouraging me to better
myself, especially if | come
from a very severe traumatic
backlgraund in life. Then you
feel like a dollar symbol with a
revolving door back to prison

(Former Pa‘ahao, Wahine)

to see themselves as part of a collective group or
community.'* In order to effectively provide services
for re-entry or some other wellness promotion
initiative, a provider must be aware of the totality of
community context, interdependence, and, also, the
role that oppression by other groups has played."”
The application of Western values to a culture that
does not share them makes it difficult to ensure
successful implementation of initiatives or services.

When we go out, we’re labeled
as ex-convicts. We are not
labeled as regular people.in
society. We are labeled as
people coming from jail. ..
there’s a lot of roadblocks for
us.

(Former Pa‘ahao, Kane)
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* In Hawai‘i, methamphetamine is the only drug
that carries mandatory sentences and Native
Hawaiians are more likely to be charged with
a methamphetamine-related offense.”®* This
mandatory sentencing structure contributes to the
disproportionate representation of Native Hawaiians
in the prison system.

Collateral Consequences,
Criminal Justice Involvement and Native Hawaiians

Imprisonment and conviction carries with it a set
of collateral consequences that extend well beyond
the sentence imposed by the court. Many Hawaiians
coming out of the criminal justice system are denied the
opportunity to finish school; they lose or cannot obtain a
driver’s license; they cannot find stable employment; and
they are simply unable to support their families. These
collateral consequences push the limits of “punishment to
fit the crime” and effectively deprive a person convicted
of an offense of any second chance at effectively living in,
and contributing to, a community. Among the potential
collateral consequences of involvement in the criminal
justice system are the following:

* Incarcerated parents who lose their children may
never get them back and for many women in Hawai ‘i
prisons, this is a common occurrence. Hawai‘i state
law allows family courts to terminate parental rights
when a child has been removed from a parent.!” In
addition, persons with a criminal history are barred
from becoming foster or adoptive parents, and simply
living with, or being married to, a person convicted of
a crime limits the individual family rights.®

* While Hawaii has laws designed to prevent
discrimination in the hiring of people convicted
of offenses there is little done to enforce the laws
and protect those who have been released from
prison to the community. Despite these laws,
employers frequently screen applicants based on
criminal history, through legal or illegal means and
discriminate, citing other reasons not to hire.!”” In
addition, the state may refuse or revoke any license
to practice some type of employment, permit,
registration or certificate of a person convicted of
a felony if the conviction is directly related to the
trade for which the license is held.?

* A person convicted of a drug offense (which
includes alcohol) will lose his or her licenses for
a minimum of six months and up to three years,
depending on the number of previous offenses and
level of intoxication.?! This loss often has tremendous
ripple effect for individuals and families— including
the ability to get to and from work, to search for
employment or housing, visit relatives, obtain
child care and to keep appointments with parole
or probation officers as a term of community
supervision. The loss of a driver’s license is even
more problematic on islands or in jurisdictions with
no public transportation.

Social well-being and the criminal justice system

Involvement in the criminal justice system is a symptom
of the barriers and challenges of Native Hawaiians in
other social institutions and through a historical context.
Although educational attainment, employment status,
economic status, involvement in the juvenile justice, and
the impact of a family member’s incarceration are not
hard and fast indicators of involvement in the criminal
justice system, there is research that that these social
factors are related to incarceration.

* Surveys of incarcerated people have consistently
shown that people in prisons and jails have less
educational attainment than the general population
in the United States. Although Native Hawaiians in
Hawai ‘i had completed high school at similar rates to
all other people in Hawai ‘i in 2008, Native Hawaiians
are less likely to have earned a Bachelor’s degree.?
The higher the level of educational attainment, the
more access a person has to higher paid jobs and less
likely they will be incarcerated.

* People in prison generally also made less money
prior to their incarceration than the general
population. For any number of reasons that are
beyond the scope of this report, Native Hawaiian
families have the lowest mean income of all ethnic
groups in the state.® Additionally, Native Hawaiians
in Hawai ‘i had the highest percentage of people living
below the poverty line in 2000.* Specifically, Native
Hawaiians have a poverty rate of 12.2 percent, while
non-Natives have a poverty rate of 8.6 percent.”
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e The effects of imprisonment on children
and families are far reaching and can have
lasting negative consequences on families and
communities. For example, children whose parents
are in prison are also more likely to develop anti-
social behaviors, be involved in gangs, delinquent
behaviors, or drug use than youth whose parents are
not in prison. Research done by National Council
on Crime and Delinquency found that children of
parents in prison are five to six times more likely to
become incarcerated than their peers.”® Given that
Native Hawaiians make up the largest percentage of
the state prison population, the impact on families is
widespread and affects many generations.

* Research shows that Native Hawaiian youth are
disproportionately represented in the juvenile
Justice system in Hawai‘i. A study of 805 juvenile
cases in Hawai‘i between 1995 and 1999 found that
approximately 50.5 percent of the youth in juvenile
facilities in Hawai‘i are Native Hawaiian. ?’ In 2003,
Native Hawaiian youth were the most frequently
arrested in all offense categories.?®

Recommendations

Through interviews with Native Hawaiians, pa‘ahao
(formerly incarcerated or currently incarcerated people),
advocates, treatment providers, and corrections officials,
the following recommendations have been developed.
Additional recommendations from the work of experts
in the field of intentionally reducing racial disparities are
also included.

The resiliency of Native Hawaiians and the strength
of culture, are the foundation for keeping Native
Hawaiians out of the criminal justice system.

* Building on cultural pride and positive identity
construction may assist and support Native
Hawaiians return to communities. For example, the
pu‘uhonua, or city of refuge or sanctuary, could be
applicable to the criminal justice system. When a

person is ready for community reintegration, they
are forgiven and return to the community without
the continued burden of the criminal justice system.
This idea is particularly important as it pertains to
the restrictions placed on formerly incarcerated
people regarding jobs, education and housing.

e The cultural value of kuleana, or responsibility
to the greater good, is another cultural strength
that is central to the process of helping Native
Hawaiians stay out of the criminal justice system
and reintegrating to communities after prison.

e Native Hawaiian culture draws strength from
community and family building, as well as
communication. For example, the process of
ho‘oponopono, whichis a spiritual process of “setting
to right; to make right; to restore and maintain
good relationships among family and family-and-
supernatural powers,” was once practiced daily. The
values associated with ho‘oponopono are love and
affection (aloha); unity, agreement and harmony
(I6kahi); and family and community (‘ohana).” It is
a sacred, culturally valuable process that draws on
family and community for support and healing.

Racialdisparities must be targeted intentionally in order
to reduce them. First steps include gaining stakeholder
support, making administrative or governmental
resolutions to address the problem, setting goals, and
collecting accurate and current data at various points
in the criminal justice system to determine where racial
disparities occur and to what degree.

At the same time, an overall reduction in the number
of people in prison will support efforts to reduce
racial disparities. Strategies may include: investing in
alternatives to incarceration such as, shifting resources
to furlough programs and re-entry strategies that
reduce recidivism to incarceration, investing in holistic
treatment programming in communities on all islands,
and refraining from placing people in prison on the
continent.






he number of people involved in the United States’ criminal justice

system has increased steadily over the last 30 years. Since 1977, state

prison populations have grown more than 450 percent. Currently,

1.6 million people are incarcerated in state prisons and near another
million are locked up in local jails and federal prisons.*® The U.S. incarceration
rate increased 262 percent in the last three decades, from 139 people in prison
per 100,000 in the country in 1980 to 504 per 100,000 in 2008.*! In total, more
than 2.4 million men, women and children are incarcerated in the U.S.: about
one in every 100 adults.*?

The rate of incarceration in Hawai‘i increased 709 percent between
1980 and 2008 from 41 per 100,000 to 332 per 100,000.
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Source: Bureau of Justice Statistics, “Prisoners under State or Federal jurisdiction sentenced to more than
one year, Federal and State-by-State, 1977-2004: Statistical Tables,” December 2005. http://bjs.ojp.usdoj.
gov/content/data/corpop01.csv. Heather C. West, William J. Sabol, and Matthew Cooper, Prisoners in 2008
(Washington, D.C.: Bureau of Justice Statistics, 2009) http://bjs.ojp.usdoj.gov/content/pub/pdf/p08.pdf
Note: Hawaiian prisons and jails are a combined system. This graph includes only people sentenced to one
year or more.
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In Hawai‘i, the growth has been even more rapid. Since 1977, the number of
people incarcerated in Hawai ‘i has increased more than 900 percent, from 398
people in prison in that year to 4,304 people sentenced to one year or more
in prison in 2008.* The incarceration rate increased 709 percent from 41 per
100,000 in 1980 to 332 per 100,000 in 2008.**

One way to understand the impact of the increase in the number of people in
prison in Hawai‘i is to think about the effect it has on families. Assuming that
the 918,000 people in Hawai‘i in 1977% consisted of families of three,* then
one out of 768 families has a member in prison. If a similar assumption about
family size can be made regarding the 1.3 million people in Hawai‘i in 2008,
then one out of 100 families has a member in prison.*

Native Hawaiians are overrepresented in every stage of Hawai‘i’s criminal
justice system, and the disproportionality increases as Native Hawaiians go
further into the system, also making it harder to leave and stay out of prison.
This concentrated impact on Native Hawaiians has a ripple effect for whole
communities; when one member of the community is in prison the entire

What is the definition
of “Native Hawaiian”?

The law that created the Orrice
OF Howailan Arrgirs (Chopter
10, §10-2)* derines Hawaiion and
Native Hawaiian as Follows:

“Hawaiian| means any des
dant of the aboriginal peoples
inhabiting the Hawaiian Islands
which exercised | sovereignty
and subsisted In the Hawaiian
Islands in 1778 and which peo-
ples therearter have contin-
ued to reside in Howaii”

Alchough iG is NoG [Bhe derinition
of Native Hawaiian used in this
repor;, the same statuce,
Purther derines Native Hawaiian
in Ghis way;

‘Naotive Hawaiion™ means any
descendant of not less than
one-halr part of the races
inhabiting the Hawaiion Islands
previous-to 1778, as derined by
theHawaiion Homes Commission
Act;, 1920, as amended; provided
thot the germ idenctically
refers |Co /the descendants
OR|\such blood ~quangum ofF
such alboniginalpeoples which
exercised  sovereignty —and
subsisted-—in —the— Hawaiian
Islonds in1778 and which peoples
Sherearter continued Go reside
in Howaii”

Thedatarromtheagenciesused
in Bhis report is self-neported
data, either in the Form of a
survey or a census, including
data prom the Hawaii Criminal
Justice Data Centen 'Alchough
some evidence suggests that
the selr-reporting method of
determining race and ethnicity
undercounts the number of
Native Hawaiions involved in the
criminal justice system; For the
puUrpose OF this repont we are
using only the numbers available
through the Hawaii Criminal
Justice Data CenGer or other
government resources,

In the Pew instances in which
the data available aggregates
NatGive Hawaiians |/ with / Paciric
Islanders, it is noted and where
possible an explanagion is given.
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community suffers. Incarceration leaves one less person
to provide support to a family, serve as a parent, provide
child care, and to generally be part of the family. In
addition, a community loses a person who might
otherwise contribute to the community through taxes,
volunteering, or some other community involvement.
While incarceration and contact with the criminal justice
system is devastating for any family or community,
for Native Hawaiians, incarceration has particular
destabilizing effects, as Hawaiians come from close-knit
communities that often rely on each other for child care
and supports.®

About the project

This project is intended to closely examine the impact of
the criminal justice system on Native Hawaiians with the
purpose of effecting policy change at the legislative and
administrative levels, educating the media, and serving
as a tool for communities to advocate for change within
the criminal justice system. The project, which began as
a research idea in the Office of Hawaiian Affairs, grew
to a collaborative research project supported by Hawai ‘i
House Concurrent Resolution 27, passed by the 25"
Legislature on May 6, 2009.#

The report reflects a Community-Based Participatory
Research (CBPR) model that was designed to be
sensitive to the experiences of Native Hawaiians who are
affected by the criminal justice system and includes an
advisory council to maintain a high level of sensitivity.
The advisory council members have many years of
experience working with people in prison or formerly
in prison and their families. The members are Native
Hawaiian clinicians and researchers who reflect a
balance of western and indigenous perspectives. They
also have an understanding of indigenous people within
the context of western institutions.

The advisory council provided guidance and direction in
culturally sensitive areas related to Native Hawaiians and
their worldviews. The advisory council participated in
monthly meetings, as well as one-on-one consultations
with researchers and coordinators, kept the contributors
to the project abreast of current, relevant topics, and
shared experience regarding legislative and community
movements.

This report, itself, presents information on how Native
Hawaiians are affected by the criminal justice system
and the reasons why they might be disproportionately
impacted by the system. The first section of this report is
primarily the analysis of data from the Hawai ‘i Criminal
Justice Data Center by Dr. James Spencer and Saiful
Momen of the University of Hawai ‘i at Manoa. The data
set, in its entirety, has never been available to this degree
and it is instructive not only for the information that is
available, but also for the information that is not.

The next section is an exploration of the impact of punitive
response to drugs and drug use on the Native Hawaiian
community. Although these punitive responses are part of
the larger impact of the criminal justice system, they are
considered separately from other offenses and together
with information about treatment and recommendations
because of the concentrated and important impact on
Native Hawaiians. Research shows that addressing
drug use with a public health response instead of a
criminal justice response will dramatically reduce the
number of people in prison generally and the number
of Native Hawaiians in prison, specifically. This section
of the report includes data from the Hawai‘i Criminal
Justice Data Center, as well as excerpts and analysis of
interviews of formerly incarcerated people, treatment
providers, advocates, and corrections officials.

The qualitative information included in the subsequent
section of the report is the result of intensive and
purposeful interviewing by Dr. Lana Sue Ka‘opua and
Margaret E. Ward, of the University of Hawai ‘i at Manoa
The participants in the project speak to the realities of
coming into contact with the criminal justice system
and fill in the gaps that the data is silent on, in terms of
personal experience.

The remaining sections of this report include key issues
such as social well-being factors and indicators of
opportunities that might correlate with incarceration;
the collateral consequences of involvement in the
criminal justice system; information on more cost-
effective ways to reduce the number of people in
prison while protecting public safety in Hawai‘i; and
a comprehensive recommendations section that draws
from the experiences of the people interviewed for this
project as well as policy recommendations from experts
in the field.
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Quantitative Component

The quantitative component of this project determines the points of the criminal justice system at which Native
Hawaiians are affected, as well as the scope of the problem. Accurate, current data is critical to understanding
the problem and to making informed policy decisions.

This project uses data from the Hawai'i Criminal Justice Data Center (HCJDC), a state agency that compiles
data from county police departments, state and local laow enforcement agencies, courts, the Attorney General’s
Office, prisons, and all other public agencies concerned with crime, courts, and public security. Although the
primary function of the HCJDC is to do background checks, it is also an excellent source of information to better
understand the social and demographic patterns of those who engage the criminal justice system in Hawai'i.

In particular, because much of the data that is supplied to the HCJDC from the various agencies includes self-
reported information on race and ethnicity, the data compiled by the HCJDC is an important resource for
exploring the question of disproportionate representation of Native Hawaiians in the criminal justice system.

Through a strict confidentiality agreement between the Office of Hawaiian Affairs (OHA) and its researchers,
and HCJDC, the HCJDC provided complete records from its database for all cases that were found in the State
of Hawai'i criminal justice system between 2000 and 2009. Because the data contain sensitive information, the
researchers secured a restricted, locked office space at the University of Hawai'i Department of Urban and
Regional Planning (DURP) to conduct all analyses.

Procedures

HCJDC provided data separated into seven areas of criminal justice data, including personal, arrests, charges,
disposition, sentence, custody, and supervision information. Researchers used a statistical software package to
aggregate and clean the data so that files could be matched. Overall, the seven themes represent three distinct
levels of analysis: person (n=148,995), arrest (n=502,748), and charge (n=681,923). Since one person can be
arrested several times, and any single arrest can have multiple charges, the data are "nested” in several “one-
to-many” relationships. For this reason, we were able to link information on custody supervision and sentence

to person, as well as disposition to charge. While matching the cases at each of these levels is not perfect,

the number of unmatched records was relatively small compared to the number of good matches, strongly
suggesting that these errors have minimal effect on the overall analysis and conclusions.

These data files were used 1o develop descriptive charts, fables and graphs, as well as to perform a number of
inferential statistical analyses. In general, where the dependent variables of interest were binary — or the analytic
question was whether an event happened or not — researchers used logistic regression techniques. An example
of such a question is “whether a Native Hawaiian is more likely than others to be convicted, controlling for other
explanatory factors.” Where the dependent variables of intferest were metric — or the analytic question was how
much greater the degree of impact - researchers used ordinary least squares (linear) regression analysis. An
example of such a question is *how much longer is the average Native Hawaiian probation sentence than all
other ethnic groups’, controlling for other explanatory factors?” Many descriptive and multivariate models were
developed as part of the research project, and only those results most directly related to the question of whether
Native Hawaiians are disproportionately represented in the criminal justice system in Hawai'i are presented.

Detailed information about research methods for the quantitative portion of this study is included in Appendix A.

| gave almost 20 years of my life to the State. | am afraid | am just going
to come back into prison.

(Former Pa‘ahao)
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Na Kuana ‘Ike:
Perspectives of Pa'ahao and their Allies

The qualitative aspect of this project focuses on the human impact of the criminal justice system (CJS) on Native
Hawaiians, who as a group are disproportionately represented among those arrested, entering the criminal justice
system, receiving consecutive and more severe sentences, and returning to prison for probation and parole violation
without a new sentence.

To understand the human impact on Native Hawaiians, researchers conducted in-depth interviews with 35 individuals,
a significant majority of whom are of Native Hawaiian ethnicity. All respondents had direct and extended experience
in the criminal justice system. Some participants served prison sentences and some were family members of people
who had served prison sentences. By recounting their experiences, participants shared perspectives often obscured
by their position in the criminal justice system and by their marginalized status in society at large. Also interviewed were
those who have worked in the criminal justice system as correctional officials, treatment providers, and community
advocates/volunteers.

Participants detail profound and myriad challenges in the face of individual circumstances, group marginalization,
and systemic realities. However, these same experiences also reflect cultural strengths and in most cases, dedication
to the prospect of well-being and equity in the criminal justice system.

Procedures for qualitative research

Researchers conducted semi-structured, in-depth individual or group interviews. Guided by the project’s community
advisory committee and informed by extant data on Native Hawaiian incarceration, researchers identified five over-
arching (research) questions:

1) What are the social pathways leading to incarceration among Native Hawaiian men and women?
2) How do Native Hawaiians experience the criminal justice system?

3) What are barriers and facilitating influences to exiting the criminal justice system?

4) What are promising programs and policies for successful prevention of return to the system?

5) What might be the role of interventions grounded in Hawaiian cultural strengths?

These over-arching questions led o the formulation of interview questions. For example, to identify and describe social
pathways to incarceration, researchers asked former pa‘ahao (inmates) to talk about their first experience with the
criminal justice system, how old they were at the time, and what was happening to them in their lives.

Sample

Advisory committee members provided suggestions of stakeholder groups important to include in the study, as
well as the names of organizations and individuals to contact. Based on their recommendations to include diverse
perspectives, researchers stratified participants by stakeholder groups: () former pa*ahao (inmates), (b) ‘ohana
(family members of former pa’ahao), (c) persons employed or retired from the correctional system, (d) treatment
providers, and (e) community advocates and/or volunteers.

To promote study participation, researchers conducted informational sessions about the project. In most cases, those
approached consented to participate in an individual or group interview. Generally, participants were enrolled in the
project by eliciting from interviewees suggestions on others who might be important to interview. The sample included
35 participants with the following characteristics:

85 percent (29 people) reported Hawaiian ethnicity

54 percent (18 people) were kdne (male).

About 57.1 percent (10 kdne, 10 wahine or women) of those interviewed had experienced the system as pa‘ahao.
Of those experiencing the system as pa‘ahao, about 75 percent (10 kane, 5 wahine) reported Hawaiian ethnicity.
Also inferviewed were: family members of former pa*ahao, correctional officials (retired or currently employed) for
the Hawai'i State Department of Public Safety, tfreatment providers, and commmunity advocates.

Each person shared their unique experiences and perspectives on pathways leading to criminal justice system
involvement, barriers to pa’ahao exiting the system, needs and recommendations for public policies and service
programs, as well as many other insights.

Detailed information about research methods for the qualitative portion of this study is included in Appendix B.
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The Demographics of Hawai'i

According to Hawai‘i’s Department of Business, Economic Development and Tourism, 1,257,607 people lived
in Hawai‘i in 2008. Native Hawaiians made up 24 percent of the population.** Whites made up the next largest
proportion of people in Hawai‘i at 20 percent; people who claim mixed heritage made up 20 percent; people with
Japanese ancestry made up 18 percent; and Filipinos and Chinese people made up 12 percent and 4 percent of the

population, respectively.

Race/Ethnicity Percent of total population in 2008 (1,257,607)
Unmixed (excluding Hawaiian) 56%
White 20%
Black 1%
Japanese 18%
Chinese 4%
Filipino 12%
Korean 1%
Samoan/Tongan 1%
Mixed (except Hawaiian) 20%
Hawaiian/part Hawaiian 24%

SOURCE: Hawai‘i State Department of Health, Office of Health Status Monitoring, special tabulation
from the Hawai‘i Health Survey, January 22, 2010. http://hawaii.gov/dbedt/info/economic/databook/2008-

individual/01/

Note: “Other” category is negligible given the available disaggregation of data.

Given the demographic make-up of Hawai‘i, this report intentionally uses Whites, Japanese, Filipino, Chinese,
and all others as comparative racial and ethnic groups to Native Hawaiians. Those groups comprise the largest

proportions of the state population.

About two-thirds of Native Hawaiians live
in Honolulu County, and about two-thirds
of the total population, more than 880,000,*
also live in Honolulu County on the island
of Of‘ahu. Native Hawaiians make up
approximately 23 percent of the population
in Honolulu. Although about 6 percent of
Native Hawaiians live in Kaua‘i County,
that county includes the island of Ni‘ihau,
on which the majority of full-blooded Native
Hawaiians reside.

Most Native Hawaiians in Hawai'i live in Honolulu County.

17%
(51,971)
6% I Honolulu County
(17,198) I Hawai'i County
I Kaua'i County
12% 66% M Maui County

(35,337) (201,331)

Source: Hawai‘i State Department of Health, Office of Health Status Monitoring, special
tabulation from the Hawai‘i Health Survey, January 22, 2010. http://hawaii.gov/dbedt/info/
economic/databook/2008-individual/01/

Note: Maui County represents three counties, including Maui, Lanai, and Molokai.
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he imprisonment of Queen Lili‘uokalani in
January 1895, marked the culmination of
a hundred years of western imposition in
Hawai‘i. The rapid rise of capitalism and
business interests impressed Western governance, laws
and justice on the independent Hawaiian nation. More
specifically, the adoption of a Western system shifted
governance away from the Mo6‘1 (King), which resulted
in severing the reciprocal relationship of malama (to
take care of) between the ali‘i (Chief) and maka‘ainana
(commoner).* The new systems of law also introduced
forms of punishment that comprised of law enforcement,
courts, prison and parole.** The Queen’s wrongful
imprisonment is one manifestation of a long genealogy of
adverse affects of Western law on Native Hawaiians.*’

Depopulation

The physical, social and political well-being of the
Hawaiian nation was severely affected in the colonizing
project as seen with the depopulation from an estimated
one million kanaka maoli in 1778, to forty thousand by
1890*, the dispossession of land in the 1848 Mahele,*
and the illegal overthrow of the Hawaiian Kingdom
in 1893.%°

Hawai‘i government

The Hawaiian nation was proclaimed in 1810 by
Kamehameha I, following the successful unification of
the eight major Hawaiian Islands. The 1840 Constitution
promulgated by Kauikeauoli, Kamehameha’s successor,
further codified the Hawaiian nation.>' Although the ali‘i
adopted a western governing process, they held fast to
their Hawaiian governing methods that were largely
informed by Hawaiian epistemologies.*

For example, Queen Lili ‘uokalani’s first official political
act was to promulgate a new constitution to replace the
1887 Bayonet Constitution forced upon her predecessor
that removed the power of the sovereign and put it in
the legislature.” The impetus for promulgating a new
constitution did not come from a self-serving need to
increase her power, instead it came from the outcries
of her constituents, the maka‘ainana.’* Many petitions
were drafted by the maka‘ainana in opposition of the
influx of foreigners coming to Hawai‘i and purchasing
their land.”

Traditionally, the ali‘i’s kuleana (responsibility) was
to take care of and protect the maka‘ainana; however,
the introduction of disease, foreign capitalist interest
and western law inhibited the ali‘i from performing
this primary kuleana significantly straining their
relationship.

The transitions of the new laws moved Hawai‘i away
from the kapu (sacred laws) system towards Christian
laws and ideals.*® The new laws shifted and affected the
daily lives of the maka‘dinana by punishing common
behaviors such as sexual activity, ‘awa and hula.”’

Beginning around 1850, Hawai‘i entered another
transition that moved towards a legal system. The
transition of the new legal system transferred the power
from the Ali‘l and the gods to a legislative form of
government.”® The legislature was made up largely by
American businessmen who were driven by capitalism
and their personal political interests rather than the
welfare of the nation.”

The legislative majority staunchly supported sugar
industry which; further disempowered the Hawaiian
people as their land was used for business and economic
gain.® In order to establish and support a thriving sugar
plantation system, the missionaries placed American laws
and legal systems to protect private property, education,
religious values and the conceptions of marriage.®!

It was after these transitions that Queen Lili‘uokalani
was arrested for treason on January 16, 1895, and
imprisoned in her palace.”” A group of Western
businessmen, supported by the United States overthrew
the Hawai‘i government in 1893 and proclaimed a
provisional government.®* Queen Lili‘uokalani made
several attempts to negotiate with the United States to
return Hawai‘i’s sovereignty. In September of that year,
Queen Lili‘uokalani was released from imprisonment.*

Native Hawaiians were not always disproportionately
represented in the criminal justice system in Hawai‘i.
Other immigrant groups, including Japanese, Chinese,
Portuguese, and Norwegian people, who were imported
to labor on plantations in Hawai ‘i were generally viewed
as a threat and feared by White colonists.®® Based on a
sample population of the island of Hawai‘i, beginning of
the late 18" century until 1945, most of these groups were
disproportionately represented as defendants compared
to the general population.®® By contrast, the sample
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population of the island of Hawai‘i showed that Native
Hawaiians were disproportionately, underrepresented
compared to the general population in the criminal
justice system until mid-1900s.57

RaeDeen Keahiolalo-Karasuda in The Colonial Carceral
and Prison Politics connects neocolonialism and
neocolonial violence to disproportionate punishment
of kanaka maoli in the criminal justice system.
Keahiolalo-Karasuda discusses the brutal colonial
punishment in Hawai‘i related to Chief Kamanawa, the
Cookes’ boarding school, and the overthrow of Queen
Lilivokalani. The idea of colonial carceral, affects
todays kanaka maoli who are imprisioned by removing
them from their ‘ohana, and communities, and at the
same time, weakening their ability to self-govern.®

Kanaka Maoli (indigenous people
of Hawai‘i) and the ‘aina (land)

When you work the ‘aina you learn
about who you are.

(Community Advocate)

To have a more complete understanding of the impact
of incarceration on the Native Hawaiian people, and
in order to develop recommendations that will work to
reduce racial disparities in the justice system, there must
be an understanding of the historical trauma associated
with the loss of land, language and religion through
contact with Western civilization.* Historical trauma
manifests itself in a variety of ways, but most notably
for this report, it includes substance abuse.”

For many indigenous people, including Native
Hawaiians, the land is central to culture and well-being.
Noa Emmett Aluli and Davianna Pomaika‘i McGregor,
respected activists and preservationists of Hawaiian
culture, write that Native Hawaiian people relate to the
land as they would “an ancestor or dear friend.” The land
is not possessed or owned and neither are resources that
come from it, but Native Hawaiians are stewards with a
great deal of respect for the land.” It is not simply the
physical removal from the land that is traumatic, but it is
the spiritual loss of the land that is damaging.

The long history of land alienation begins with the arrival
of Spanish explorers, and continues through the arrival of
Captain Cook, missionaries, sugar planters, immigrant
workers, and the growth of the tourist industry and private
businesses. Although there have been several recent efforts
to give lands back to Native Hawaiians in the form of the
Hawaiian Homes Commission Act and the Hawaiian
Home Lands Recovery Act, both, both generally employ
a process that returns the land to Native Hawaiians instead
of returning Native Hawaiians to the land.”

Arguably, however, one of the most offensive and
traumatic ways of alienating a Native Hawaiian person
from the land is physically removing them from it and
placing them behind bars, especially if those bars are
on the continental United States. Prison prevents Native
Hawaiians from practicing traditional Hawaiian religion
and is a spiritual severance from an important part of
everyday life, thus perpetuating a cycle of cultural
trauma. Cultural trauma is the result of a history of
marginalization by a dominant group.

Bouncing Hawaiians out of their
homeland and into prisons on the
continent severs those ties to
their land [and] their family.

(Community Advocate)

At the same time, it is worth noting that community
efforts to promote sovereignty have occasionally resulted
in criminal justice responses that exacerbate the impact
of land loss. William J. Rodgers, Jr. of the University
of Washington, argues that the sovereignty movement is
inherently an affront to the systems of law and, thus, the
agents of the law are more likely to react more punitively
to what might seem like small transgressions.”

Although the sovereignty movement and the political
implications it has for the involvement of Native Hawaiians
inthejustice systemis not central to the argument presented
in this report, perhaps it is worth considering that more
recent stereotypes of Native Hawaiians related to the
sovereignty movement, including militancy and defiance,
contribute to the involvement of Native Hawaiians in the
criminal justice system.
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The disproportionate impact of the criminal justice system on Native Hawaiians
accumulates at each stage. Native Hawaiians are also more likely to receive a sentence
of incarceration over probation.

General Population (2008)

Arrest (2008)

Pretrial Detention (2009)

Admissions to Probation (2000-2009)
Admissions to Incarceration (2009)

Incarcerated (June 30, 2008)

Sentencing related outcomes

Releases on Parole (2009)

Parole Revocations (2005-2009)

0%

I —— 24
I 5%

I —— 33%
I — | 29%
I I — 36%
A I — 39%
A e — 39%
A O — 1%

10% 20% 30% 40% 50%

Native Hawaiians as a percent of total

Sources: Hawai‘i State Department of Health, Office of Health Status Monitoring, special tabulation from the Hawai ‘i Health Survey, January 22, 2010. http:/
hawaii.gov/dbedt/info/economic/databook/2008-individual/01/; Hawai‘i Criminal Justice Data Center; Lydia Seumanu Fuatagavi and Paul Perrone, Crime in
Hawai‘i: A Review of Uniform Crime Reports (Honolulu, HI: Attorney General, State of Hawai ‘1, 2009). http://hawaii.gov/ag/cpja/main/rs/Folder.2005-12-05.2910/
copy_of_cih2007/Crime%20in%20Hawaii%202007.pdf .; Hawai‘i Department of Public Safety, 2008 Annual Report (Honolulu, Hawai ‘i, Department of Public
Safety, 2008). http://hawaii.gov/psd/administration/publications/annual-reports/department-of-public-safety/PSD-AnnualReport2008.pdf

Note: Admissions to incarceration or probation are the result of sentencing. Admissions to probation do not include instances where a period of incarceration is

a condition of probation.

he disparate impact of these laws and their

enforcement on Native Hawaiians is apparent

at every stage of the criminal justice system,

starting from arrest and continuing through
parole. The impact is cumulative, starting with a
relatively small disproportionality at arrest, but revealing
itself to be more distinct at sentencing and incarceration.
Disproportionate representation at the pretrial detention
stage is the catalyst for increasing disparities throughout
the system. Pretrial detention relates to an increased
likelihood of incarceration; an increase in incarceration
adds more time spent away from community and family,
which then makes transition back to the community from
prison more difficult, thus potentially increasing the
likelihood of returning to prison. The cycle repeats itself
and notably, negative cyclical effects are concentrated
on Native Hawaiian communities.

Crucial first steps in efforts to reduce the
overrepresentation of Native Hawaiians in the criminal
justice system involve obtaining accurate and current

data and then using the data to identify who is being
affected and when in the criminal justice process
(e.g. arrest, charging, sentencing, incarceration, etc.).
Subsequent steps include determining how those policies
create those effects. We use this strategy in this section
of the report with data gathered from national, state,
and jurisdictional sources. Some of the data included
in this section is a comprehensive, multi-agency dataset
compiled by the Hawai‘i Criminal Justice Data Center.

This is anecdotal, but you

are going to find more police
surveillance in Nanakuli than you
will in Hawai‘i Kai.

(Community Advocate)
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Arrest

Arrests are the primary entry point to
the criminal justice system and set off a
chain of events that can propel a person
further into the system. According to the
Federal Bureau of Investigation, 52,818
arrests were made in Hawai ‘i in 2008. The
majority of these arrests are for offenses
classified as “other,” but of the remaining
offenses, 2.5 percent were for violent
offenses, 8.5 for property offenses, and
3.8 for drug offenses.” The FBI does not
disaggregate data to capture the number
of Native Hawaiians arrested.

However, data from Hawai‘i’s Attorney
General show that Native Hawaiians
are arrested at a greater frequency
than Hawai‘i’s other ethnic groups,
often second only to Whites in specific
offense categories.”” Native Hawaiians
are disproportionately represented in the
arrest phase as they make up 24 percent of
the general population, but 25 percent of
arrests. Whites, too, are disproportionately
arrested compared to their membership
in the general population (37 percent
of arrests versus 20 percent of general
population). However, given that Hawai ‘i
isapopular tourist destination, it is possible
that visitors account for a portion of these
arrests. In fact, according to data from the
Hawai‘i Criminal Justice Data Center, 69
percent of White people who were arrested
between 2000 and 2008 were born outside
Hawai‘i. Comparatively, only 6 percent
of Native Hawaiians arrested in the same
time period were born outside Hawai‘i.”

More recent data from the Hawai‘i Attorney General
shows that people across racial and ethnic groups,
are most likely to be
arrested for “other” offenses, including probation and

including Native Hawaiians,

Native Hawaiians account for 25 percent of all arrests in Hawai'i in 2008,
although they are approximately 24 percent of the general population.

M White

M Chinese

I Japanese

M Filipino

I Native Hawaiian
I Other

1%
(638)

31%

(17,865)

25%
(12,165)

3%
(2,598)

Source: Lydia Seumanu Fuatagavi and Paul Perrone, Crime in Hawai‘i: A Review of Uniform
Crime Reports (Honolulu, HI: Attorney General, State of Hawai‘i, 2009). http://hawaii.gov/ag/
cpja/main/rs/Folder.2005-12-05.2910/copy_of_cih2007/Crime%20in%20Hawaii%202007.pdf

In 2009, Native Hawaiians, like people of other races and
ethnicities, were most likely to be arrested for “other” offenses,
which include DUI, offenses, probation and parole violations.
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Source: Lydia Seumanu Fuatagavi and Paul Perrone, Crime in Hawai‘i: A Review of Uniform
Crime Reports (Honolulu, HI: Attorney General, State of Hawai‘i, 2009). http://hawaii.gov/ag/
cpja/main/rs/Folder.2005-12-05.2910/copy_of_cih2007/Crime%20in%20Hawaii%202007.pdf

In addition, the majority of arrests (81 percent) for all
offenses occur in Honolulu County,” the most populous
county and the county that sends the greatest number of
people to prison.”

parole violations, driving while under the influence,

gambling, and a variety of other incidents that do not
fit into the other categories. Twelve percent of Native
Hawaiians who were arrested in 2009, were arrested for
violent offenses, which is comparable to the percent of
all arrests for violent offenses in that year .”’

By examining the median age of first arrest, it is possible
to see whether the range of ages at which people are
arrested are skewed one way or another. The median
age of first arrest for Native Hawaiian women is three
years younger than the median age of first arrest for
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The median age of first arrest for Native Hawaiian men and women is three years younger and five years

younger, respectively, than for White men and women.

Tongan 23.27 Tongan 24.92
Black 26.22 Samoan 27.81
Native American 28.05 Other 28.32
Micronesian 28.44 Micronesian 28.59
Filipino 28.7 Unknown 29.57
Samoan 29.04 Hispanic 30.19
Hispanic 31.25 Hawaiian 30.59
Other 31.58 Black 31.2
Hawaiian 31.65 Filipino 32.25
Japanese 31.82 Korean 34.15
Unknown 32.93 Japanese 34.99
White 3491 White 35.73
Korean 38.13 Chinese 36.1
Chinese 43.18 Native American 38.26

SOURCE: Hawai‘i Criminal Justice Data Center, 2000-2008 Note: The median value is the middle value in a set of values.

White women and for Native Hawaiian men, five
years younger than White men. The difference is more
pronounced compared to the median age of arrest of
Chinese men and women: the median age of first arrest
for Native Hawaiian men is eight years younger and for
women, it is 12 years younger. Contact with the criminal
justice system at a younger age, even if the difference is
only a few years, may increase the chances that a person
is likely to come into contact with the criminal justice
system again in the future.®

Charges

After a person is arrested, the police issue an arrest
report to the prosecutor’s office with a suggestion of
appropriate charges. The prosecutor’s office decides
whether to file charges and, if so, for what offenses and
the severity of the charge (felony or misdemeanor). A
person can have multiple charges filed against him or her
for a single arrest.

Prosecutors have some discretion in determining what
charges are filed against a person; this decision can affect
a host of other criminal justice outcomes. Depending on
the law and practice of the jurisdiction, the severity of the
charge dictates the court process and the potential term
of imprisonment. The more severe the charge, the more

You are cultivating worse
offenders, by taking a young
19-year-old boy and giving him
five years with the hardcore guys.

(Community Advocate)

likely a person will receive a prison sentence, which,
then triggers a host of negative consequences related
to life outcomes, family well-being, and community
engagement.

Charges also serve as a benchmark for entry into the
system. Charges filed will have more variability across
racial and ethnic groups because the charge often reflects
circumstances related to the offense and the environment
in which the offense occurred. Although there is discretion
used throughout the system, once a charge is filed, it is
an institutional marker and, theoretically, there should be
more consistency in the way people with similar charges
are treated throughout the system. In other words, people
of different racial and ethnic groups with similar charges
and similar offense histories should receive similar
sentences. As this report shows, that is not necessarily
the case.



30 | The Disparate Treatment of Native Hawaiians in the Criminal Justice System

In 2008, about half of charges for all races and ethnicities result in a sentence of incarceration.
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Source: Hawai‘i Criminal Justice Data Center, 2008
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Note: In Hawai‘i, a condition of probation may include up to a year of incarceration for a felony offense and up to six months for a misdemeanor offense.

According to 2008 data from the Hawai‘i Criminal
Justice Data Center, more than half (55 percent) of
charges filed result in a sentence of incarceration, with or
without another type of sentence such as probation, fine,
or community service; this percentage closely reflects
the sentencing outcome of charges across races and
ethnicities, including Native Hawaiians. Although this
graph does not include information about offenses and
it does not show overly dissimilar patterns of sentencing
outcomes from other races and ethnicities, it is important
to consider the frequency with which charges result in
incarceration and the impact it has on those individuals,
their families, and their communities.

She has children —you want to bail
her out. But it is not like yotr have
an extra $500 to try to help.

(‘Ohana of pa‘ahao)

Pretrial Detention

In Hawai‘i, the jail system is operated by the state.
Traditionally, jails hold people who either are serving a
sentence of less than a year or who are being held pretrial
because they have been determined to be a danger to
public safety or themselves or there is a concern that
they will not return for trial. Prisons, on the other hand,
are meant to hold people who receive a sentence for
more than a year and are usually designed for long-term
incarceration. Hawai ‘i has four jails, called Community
Correctional Centers, one for each county.’! Because
jails are included in the total correctional count, it is
difficult to tell how many people are housed in these jails
on any given day.

People held pretrial, that is, those who have not been
convicted of a current offense, generally make up about
60 percent of traditional jail populations nationwide.®
According to data from the Hawai‘i Criminal Justice
Data Center, approximately 4,423 people were admitted
to jail pretrial during 2009,% which is about 74 percent
of all admissions to prison or jail. People held pretrial
may be there because they were not released on their
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Native Hawaiians made up one-third of admissions to pretrial detention
in 2009, but are 24 percent of the general population.
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Source: Hawai‘i Criminal Justice Data Center, 2009 and Hawai ‘i State Department of Health, Office of Health Status Monitoring, special tabulation from the
Hawai‘i Health Survey, January 22, 2010. http://hawaii.gov/dbedt/info/economic/databook/2008-individual/01/;

own recognizance, not granted bail, or they could not
afford bail if it was granted.

Pretrial detention can have a variety of negative effects
on a person, including loss of a job, interruption
of education, and disconnection from family and
community. In addition, pretrial detention is associated
with a higher likelihood of being found guilty® and
receiving a sentence of incarceration over probation,®
thus forcing a person further into the criminal justice
system.

Native Hawaiians are disproportionately held pretrial
compared to the percent of Native Hawaiians in the
general population or the percent of people arrested who
are Native Hawaiian.®® In 2009, Native Hawaiians made
up 33 percent of admissions to pretrial detention,?” while
comprising only 24 percent of the general population.

Sentencing

An analysis of data from the Hawai‘i Criminal Justice
Data Center, controlling for age, gender and type of
charge, found that for any given determination of guilt,
Native Hawaiians are much more likely to get a prison
sentence than almost all other groups, except for Native

Americans. In particular, charged Japanese are roughly
50 percent (0.498) as likely as Native Hawaiians to be
sentenced to prison, while Filipinos are only about 63
percent (0.634) as likely as Native Hawaiians to get
this severe punishment. Importantly, the other major
group of defendants in Hawai ‘i, Whites, are only about
67 percent (0.674) as likely as Native Hawaiians to be
incarcerated if judged guilty. In real terms, this means
that for White defendants, two of three found guilty are
incarcerated. For Native Hawaiian defendants, three of
those three are incarcerated. While not quite as powerful
of a model to explain the disproportionality of Native
Hawaiians, the variables used in the model (age at arrest,
gender, and charge) explain roughly 20 percent of the
disproportionate results.

This analysis is particularly important because it is a
reflection of the potential that subjectivity and discretion
in the judicial system plays in the determination of guilt,
and then, also regarding the type of punishment.

Admissions

Prison populations can be measured in two ways: who
is being admitted to prison, which could be a reflection
of sentences handed down in a given time period, and
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For any given charge, Native Hawaiians are more likely to be sentenced to prision
than any other racial or ethnic group other than Native Americans.
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Source: Hawai‘i Criminal Justice Data Center, 2000-2008. The analysis and raw coefficients on which this chart was generated are available in Appendix C.
Note: This is not to say that 100 percent of Native Hawaiians receive incarceration sentences, but only to illustrate the rates of other groups’ incarceration
compared to the rate at which Native Hawaiians are incarcerated.

In 2009, Native Hawaiians were overrepresented in admissions to custody
by 12.3 percentage points; more than any other race or ethnicity.
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who is in prison, which counts all people in the prison
a single day whether they have been there for two days
or 20 years. Studying admissions gives a picture of the
actions to confine a person to the criminal justice system
in a given year and may also capture repeated entries
into the system. Recommendations related to courts and
sentencing can come out of admissions data.

According to data from the Hawai ‘i Criminal Justice Data
Center, in 2009 there were 6,005 admissions to prison or
jail in Hawai‘i. That number includes admissions from
the state court agency, as well as counties. The number
also includes admissions for new offenses and technical
violations while a person is on parole or probation.
Racial disparities are evident in admissions as well:
Native Hawaiians made up 36.3 percent of admissions
to custody in 2009, but were 24 percent of the general
population.

The increase in overrepresentation of Native Hawaiians
by three percentage points from detention to admissions
to incarceration is notable because they are the only
group that experienced such a significant increase in
overrepresentation from pretrial detention. The reasons
for this are more fully explored in a subsequent section,
but could include the disproportionate representation
of Native Hawaiians in entries or returns to prison for
probation or parole violations, repeated entries and
reentries to facilities, and the increased likelihood that
Native Hawaiians are held pretrial.

Probation

In 2009, 19,097 people were on probation in Hawai ‘i. The
rate of people on probation in Hawai‘i (1,890 people per
100,000) was slightly higher than the national average
(1,845 per 100,000). Hawai‘i has the 18" highest rate
of people on probation in the U.S.* According to Adult
Client Services Branch of the First Circuit Court, in 2009,
approximately 27 percent of the people on probation
were Native Hawaiian or Pacific Islander.”® Considering
the other data used in this report, Pacific Islanders make
up a small number of this proportion, thus changing the
total proportion very little.

Although it is difficult to tell exactly how many Native
Hawaiians are on probation in any given year, data from
the Hawai‘i Criminal Justice Data Center show that,
in 2008, of the 1,826 charges filed that resulted in a
sentence of probation, 486 (27 percent) were filed against

0f all the charges that resulted in a sentence of probation in
2008, 27 percent were charges filed against Native Hawaiians.
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Source: Hawai‘i Criminal Justice Data Center, 2008

Note: Includes sentences that include probation only, community service and
probation, and probation and fine. This graph does not include people who
were sentenced to incarceration and probation because they would serve time
in incarceration before being released to probation.

Native Hawaiians make up the largest proportion of people
returned to prison for probation violations in 2009.
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Native Hawaiians. Although, a measurement of charges
that result in a sentence of probation is not the ideal
way of determining the number of Native Hawaiians
on probation at any given time, it does provide some
indication of the likelihood that charges filed against
Native Hawaiians will result in a sentence of probation.

At the same time, Native Hawaiians made up the largest
percentage of people going to prison for probation
violations. In 2009, 40 percent of the people sent to
prison for a probation violation were Native Hawaiian.”!
It is difficult to ascertain whether this percentage is
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All other racial and ethnic groups, except for Hispanics, receive shorter probation sentences than Native Hawaiians.

Hisapnic,**66.27

Tongan,**-71]1

Chinese, -0.1
Korean, -4.5
Japanese,* -14.1
Filipino,** -14.58
Other,**-15.9
Native American, -18.18
White,**-20.9
Unknown, -22.89
Black,**-24.7p
Micronesian, -35.46

Samoan,**-39.78

-60

20 40 60 80

Native Hawaiians are comparison point.

Source: Hawai‘i Criminal Justice Data Center, 2000-2008

Note: ** indicates significance at the .05 level. * indicates significance at the .10 level.
Days are calculated assuming a 30-day month. The analysis and raw coefficients on which this chart was generated are available in Appendix D.

disproportionate to the number of Native Hawaiians
on probation since the number of Native Hawaiians on
probation could not be collected at this time; however, it
is disproportionate to the general population and to the
percent of charges that were filed for Native Hawaiians
that resulted in probation. Even comparing Native
Hawaiians who have their probation revoked to the
percent of people on probation who are Native Hawaiian
or Pacific Islander yields a distinct disproportionality:
40 percent compared w