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SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

S~ TIUS Sub! se and accompan.YWg non-exclusive Easement is made this 
~--day of , 19'.1_.;i}y and between the UNIVERSITY OF 
HA WAil, hereinafte ailed "Sublessor," and the NATIONAL ASTRONOMICAL 
OBSERVATORY OF JAPAN, hereinafter called "Sublessee." This Sublease and 
Easement is approved pursuant to General Lease S-4191, dated June 21, 1968, between 
Sublessor and the State of Hawaii, Board of Land and Natural Resources, hereinafter 
called "Lessor." A copy of said General Lease S-4191 and "Consent to Sublease of 
General Lease S-4191," are attached hereto as Exhibits A and B, respectively, and are 
incorporated herein by reference. 

WII.HES..S.EIH I.HAI: 

Sublessor, in consideration of the rent hereinafter reserved and upon the 
conditions, convenants and agreements hereinafter expressed, does hereby demise and let 
to Sublessee the parcel of land described in Exhibit C, attached hereto and incorporated 
herein by reference, and Sublessee does hereby sublease from Sublessor said parcel for 
the purpose of erecting a telescope facility to be constructed and operated by and at the 
expense of Sublessee through a contractual arrangement set forth in a separate 
"Operating and Site Development Agreement Between The National Astronomical 
Observatory of Japan and the University of Hawaii Concerning the Design, Construction 
and Operation of the 8-Meter Japan National Large Telescope on Mauna Kea, Hawaii" 
(hereinafter "OSDA"). 

Construction will include the Japan National Large Telescope (hereinafter 
"JNLT") building and dome, its opticaVinfrared telescope having an effective diameter of 
approximately 8 meters, related equipment and instrumentation and related support 
facilities and infrastructure improvements required on the Demised Premises to support 
the operations of the JNLT (collectively "Facilities"). 

I. GENERAL 

A. Location/Area 

The location/area comprises a portion of that certain land area, described in 
General Lease S-4191 and its Exhibit A, and more specifically identified in Exhibit C 
attached hereto. 

8. Non-Exclusive Easement 

Sublessee shall have the right of access to and egress from the Demised 
Premises over and across the Mauna Kea Science Reserve, utilizing the common 
entrances and rights of way, together with others entitled thereto under such rules and 
regulations as may be established by and amended from rime to time by Sublessor. 

C. Survey/Specific Descriptjop 

The site designated in Exhibit C is subject to survey by Sublessee within SIX 
(6) months from the date of this Sublease. The exact area covered by this Sublease shall 
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be more specifically described and agreed to by Sublessor and Sublessee after the 
aforesaid survey has been completed, and is subject to approval by the County of Hawaii .• 
Such description shall be binding upon Sublessor, Sublessee and the State of Hawaii. 

D. Term of Sublease 

The term of this Sublease shall be from the date first above written and shall 
expire on December 31, 2033, unless sooner terminated or extended, as respectively 
provided for in IV.F and Il.C. 

E. Rental Charee 

Sublessee hereby covenants and agrees to pay rental for the Demised Premises 
at ONE DOLLAR ($1.00) per year in legal tender of the United States of America for the 
duration of the Sublease. Said fee shall be paid to the University of Hawaii, Vice 
President for Finance and Operations, 2444 Dole Street, Honolulu, Hawaii 96822, 
U.S.A. 

F. Fire or Destruction of Facilities 

If all three of the following events occur: ( l) the Facilities are destroyed by 
fire or other causes rendering the same unsuitable for purposes of optical and infrared 
a~tronomy, (2) Sublessee elects not to restore the Facilities, and (3) this Sublease is 
terminated as provided for in IV.F.6., Sublessee shall have such unsuitable damaged 
property or debris removed within ONE (1) yeoar, after written notice to remove, and shall 
restore the property or any portion affected thereby to even grade. In the event Sublessee 
fails to remove such damaged property or debris and restore the land within ONE (1) 
year, such property may be removed and the land affected thereby restored to even grade 
by Sublessor at the expense of Sublessee. 

If the Facilities or a portion thereof are restored, such restoration shall be 
subject to approval by Sublessor, and shall be in keeping with III.H. Such approval by 
the Sublessor will not be unreasonably withheld. 

G. Controllini: Lease 

Sublessee shall observe and comply with all tem1s and conditions of General 
Lease S-4191. 

In the event that any term or condition contained herein is inconsistent with or 
contrary to General Lease S-4191, said General Lease shall be controlling. 

H. Operation of the Facilities 

Neither Sublessee nor its successor or assigns shall operate or permit to be 
operated the aforementioned Facilities for purposes of research without an effective 
OSDA. The Facilities may be operated by Sublessee in the absence of the aforesaid 
OSDA only when necessary to ensure the safety of personnel or of the Facilities. 

I. lndemnjty/Insurance 

Sublessee shall indemnify, defend and hold hannless Lessor and Sublessor, 
their officers, agents, employees or any person acting on their behalf from and against 
any claim or demand for loss, liability or damages, including, but not limited to, claims 
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for property damage, personal injury or death, based upon any accident, fire, or other 
incident on the Demised Premises and roadways adjacent thereto, which arises from any 
act or omission of Sublessee, its officers, agents, employees, or invitees, or occasioned by 
any failure on the part of the Sublessee to maintain the Demised Premises in a safe 
condition or to observe or perform any of the terms and conditions herein or any 
regulation, ordinances and laws of the Federal, State, Municipal or County governments. 

Additionally, Sublessee shall be responsible for maintaining liability insurance 
for personal injury or death and property damage in the minimum amounts of ONE 
MILLION DOLLARS ($1,000,000.00) per person and FIVE MILLION DOLLARS 
($5,000,000.00) per occurrence for personal injury or death, and FIVE HUNDRED 
TIIOUSAND DOLLARS ($500,000.00) against claims for propeny damage for any one 
occurrence, subject to revision every FNE (5) years in writing. Said insurance is subject 
to the approval of Lessor and Sublessor and shall name Lessor and Sublessor as 
additional insureds. A certificate of insurance evidencing that said insurance is in full 
force and effect shall be deposited with the Director of Procurement and Property 
Management, 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 96822, U.S.A. 

Il. SUBLESSOR HEREBY COVENANTS WITH SUBLESSEE AS FOLLOWS: 

A. Peaceful Enjoyment 

Upon provision to Sublessor of the rights (in lieu of rent) provided in the 
aforesaid OSDA and upon observance and performance of all the terms, covenants and 
conditions contained herein, Sublessee shall peaceably hold and enjoy the Demised 
Premises during the term hereof without hindrance or interruption. Any proposed use of 
the Demised Premises by Sublessor or Lessor, their successors or assigns, as 
contemplated in, but not limited to, those paragraphs entitled "Hunting Recreation 
Rights" and "Right to Use Demised Land" as set forth in General Lease S-4191, shall be 
subject to coordination with Lessor, Sublessor and Sublessee; such proposed use shall not 
interfere unreasonably with Sublessee's use of the Demised Premises. 

B. Covenant Ai:ainst Contini:ent Fees 

Sublessee warrants that no person or selling agency has been employed or 
retained to solicit or secure this Sublease upon an agreement or understanding for a 
commission, percentage, brokerage, or contingent fee, excepting bona fide employees or 
bona fide established commercial or selling agencies maintained by Sublessee for the 
purpose of securing business. For breach or violation of this warranty, Sublessor shall 
have the right to annul this Sublease without liability or, in its discretion, to deduct from 
said Sublease price or consideration, or otherwise recover, the full amount of such 
commission, percentage, brokerage, or contingent fee. 

C. Renewal 

At least SIX (6) months prior to the expiration of the General Lease S-4191 on 
the 31st day of December 2033, Sublessor shall seek to negotiate a renewal of said 
General Lease with Lessor or its successor. In the event of renewal, Sublessor shall 
renew or extend this Sublease, or shall negotiate in good faith a new Sublease with 
Sublessee, if so desired by Sublessee, and under such terms and conditions as may then 
be mutually acceptable. Sublessor shall make every effon to ensure renewal, extension, 
or renegotiation of said General Lease. 

10000165



.4. 

D. Faithful Performance 

Sublessor and Sublessee recognize that in reliance upon the faithful 
performance by Sublessor of its obligations hereunder and under the terms of the General 
Lease S-4191, Sublessee has agreed to make a substantial commitment of financial and 
human resources. In view of this reliance and commitment by Sublessee, Sublessor 
agrees to perform faithfully its obligations under General Lease S-4191 and this Sublease 
so that neither of these agreements is terminated earlier than its natural expiration date. 

Ill SUBLESSEE HEREBY COVENANTS WITH SUBLESSOR AS FOLLOWS: 

A. Rieht of Entry 

Sublessee shall allow Sublessor or its agent(s) known to Sublessee or carrying 
suitable identification, free access at all reasonable times to the Demised Premises for the 
purpose of examining the same and determining whether the covenants herein are being 
fully observed and performed. 

B. Janitorial and Other Services 

Sublessee shall provide janitorial, custodial, and security services to the 
Demised Premises, including sewerage and sanitation facilities and services. 

C. Repairs and Maintenance 

At all times during the term of this Sublease, Sublessee shall, at Sublessee's 
own cost and expense, keep and maintain the Demised Premises and the Facilities in 
good order and repair and in a clean condition. This obligation shall include, but not be 
limited to, the obligation to paint the Facilities as appropriate and to make any 
modification or alteration thereof when necessary. 

D. Utilities and Other Charees 

Except as may be agreed in the aforesaid OSDA, Sublessee shall pay for or 
shall cause to be paid when due all charges associated with the Facilities and all charges, 
d..ities and rates of every description, including electricity, water, communications, sewer, 
gas, refuse collection or any other similar charges, as to which said Demised Premises, or 
any part thereof, or any improvements thereon, or which Sublessor or Sublessee in 
respect thereof, may during said term become liable, whether assessed to or payable by 
Sub lessor or Sublessee. 

E. Taxes and Assessments 

If, at any time in the future, government taxes or assessments are made, 
Sublessee shall pay or cause to be paid when due, the amount of all taxes, rates, 
assessments, and other outgoings of every description as to which said Demised Premises 
or any part thereof, or any improvements thereon, or Sub lessor or Sublessee in respect 
thereof, are now or may be assessed or become liable by authority of Jaw during the term 
of this Sublease. 

F. A:Wenment and Subleasine 

Neither Sublessee nor its successors or assigns shall, without the prior written 
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consent of Lessor and Sublessor, assign, sublease or mortgage this Sublease or any 
interest therein, or sublet the Demised Premises, in whole or in pan; provided, however, 
that such consent shall not be arbitrarily or capriciously withheld or delayed, and that this 
provision shall not operate to prevent Sublessee from maldng the Demised Premises 
available to invitees for the purposes permitted hereunder. 

G. Use of Demised Premises 

1. Sublessee shall use the Demised Premises exclusively for the Facilities, 
which are to be constructed and operated by and at the expense of Sublessee or others 
working in cooperation with Sublessee through the aforesaid OSDA and through any 
other agreements which may be agreed to by Sublessor and Sublessee. 

2. All goods, wares, merchandise, equipment or other property of Sublessee 
shall be kept on the Demised Premises at the sole risk of Sublessee. 

3. Sublessee shall not permit or make any waste or strip, or make any 
unlawful, improper or abusive use of the Demised Premises or any part thereof, and 
Sublessee shall be liable to Sublessor for all damages beyond reasonable wear and tear. 
As used in this Sublease, the term "reasonable wear and tear" shall include without 
limitation such grading, excavation and filling of the Demised Premises as may be 
reasonably required for the construction of the improvements contemplated by this 
Sublease. Such grading, excavation and filling shall not be deemed to constitute strip or 
waste. Sublessee shall make reasonable effort to minimize grading, excavation and 
filling. 

H. Improvements and Alterations 

Sublessee shall, at the Sublessee's sole cost and expense, construct the 
Facilities or cause them to be constructed on the Demised Premises. 

In the event that Sublessee desires to make a substantive structural alteration of 
or addition to the Facilities, which will significantly alter the external appearance or 
structure of the Facilities, Sublessee first must seek and obtain written approval of 
Sublessor prior to commencing work on such structural alteration or addition, which 
approval shall not be withheld unreasonably. 

Sublessor shall use its best efforts to secure Lessor's consent and to provide its 
own approval or objection within SIXTY (60) days after receipt by Sublessor of any 
request for approval for such structural alteration or addition. 

I. Laws. Rules and Reeulations. etc. 

Sublessee shall observe and comply with Chapter 2 of Title 13, Administrative 
Rules of the Department of Land and Natural Resources (formerly Regulation 4), and 
with all other laws, ordinances, rules and regulations of the Federal, State, Municipal or 
County governments affecting the Demised Premises or the Facilities. 

IV. AND THE PARTIES MUTUALLY COVENANT AS FOLLOWS: 

A. Service of Process 

Sublessee shall designate a representative within the State of Hawaii duly 
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authorized to accept service of process on its behalf. In the event that Sublessee fails to 
so designate such a representative or such designated representative is unavailable, 
Sublessee consents that service of any notice or process issued against it may be served 
upon it by filing the same with the Director of Commerce and Consumer Affairs, State of 
Hawaii or, in his/her absence, with the Deputy Director. Sublessor shall forward by 
certified mail to Sublessee a copy of any such notice or process served on the Director of 
Commerce and Consumer Affairs. 

B. Governing Law: Severability 

The validity, construction and performance of this Sublease, and the legal 
relations among the parties to this Sublease shall be governed by and construed in 
accordance with the laws of the State of Hawaii, excluding the body of law applicable to 
choice of law. Should any provision of this Sublease be held by a court of competent 
jurisdiction to be either invalid, void, or unenforceable, the remaining provisions of this 
Sublease shall remain in full force and effect. 

C. Binding on Successors 

This Sublease shall be binding on and inure to the benefit of the successors of 
the parties hereto. 

D. Final Agreement 

This Sublease constitutes the final agreement between Sublessor and Sublessee 
regarding the Sublease of the Demised Premises and the grant of Easement to Sublessee 
for purposes of Sublessee's construction of the Facilities. All prior discussions and/or 
agreements among the parties concerning the subject matter addressed in this Sublease 
shall have no force and effect. 

E. Notices 

All notices required or permitted to be given hereunder by Sublessor to 
Sublessee, or Sublessee to Sublessor, shall be in writing and sent to the following 
addresses: 

If to Sublessor: University of Hawaii 
2444 Dole Street 
Honolulu, Hawaii 96822 
Attn: Vice President for Finance and Operations 

If to Sublessee: National Astronomical Observatory 
Osawa2-21-l 
Mitaka, Tokyo 
Japan PC 181 
Attn: Chief of Administration 

Sublessor and Sublessee may change the address of the recipient of notices by 
sending a written notice of each such change to the last designated address of the 
addressee. 

F. Termination 

This Sublease shall terminate upon the occurrence of any of the following 
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events: 

1. If the planned construction of the Facilities as described in Exhibit D is not 
substantially completed by the 31st of December 1999, unless otherwise agree to in 
writing between Sublessor and Sublessee. 

2. Termination of the aforesaid OSDA unless a new OSDA between UH and 
another party or parties is executed and Lessor, Sublessor, and Sublessee agree in writing 
to a continuation of this Sublease. 

3. The expiration of General Lease No. S-4191 on December 31, 2033 without 
renewal, extension or renegotiation. If said General Lease is renewed, extended or 
renegotiated, then this Sublease shall be renewed, extended or renegotiated at that time in 
accordance with lJ.C. 

4. If Sublessee fails to observe or comply with any of the terms or conditions 
herein within SIXTY ( 60) days after being notified in writing by Sub lessor of such 
failure. In the event that more than SIXTY (60) days are reasonably required to observe 
or perform, Sublessee shall in good faith and within said SIXTY (60) days, initiate action 
and provide a plan for observance or performance, and shall diligently prosecute the 
same to completion. 

5. If Sublessee peaceably surrenders or abandons the Demised Premises. 

6. Destruction of the Facilities by fire or other causes rendering the same 
unsuitable for purposes of optical and infrared astronomy, unless Sublessee notifies 
Sublessor in writing within SIX (6) months of the date of casualty of its intention to 
restore the Facilities to their prior condition as specified in I.F. 

7. By Sublessee upon SIX (6) months' notice in writing, in the event 
Sub lessee's contemplated sources of funding become unavailable and, after diligent 
effort, Sublessee is unable to procure alternate sources of funding which, in Sublessee's 
good faith judgment, are adequate. 

8. By Sublessee, if Sublessee gives Sublessor TWO (2) years' prior written 
nutice. 

9. Mutual agreement in writing between Sublessor and Sublessee. 

G. T~tle ti! ~he facilities. Alteratjons: Addition~. a~d Imorovements. and 
D1spo.s1hon m Event of Termmat!On or Exmrahon 

I. Title to the Facilities, alterations, additions, and improvements (collectively 
referred to herein as "Property") on, affixed or installed in, or placed on the Demised 
Premises by Sublessee shall, at all times, remain in the name of Sublessee. 

2. If this Sublease terminates or expires, and Sublessor has neither voluntarily 
terminated General Lease S-4191, nor defaulted on either this Sublease nor on General 
Lease S-4191, Sublessee shall be responsible for removal of the Property from the 
Demised Premises within ONE (1) year of the termination or expiration of this Sublease, 
unless agreed to in writing between Sub lessor and Sublessee. If Lessor and Sublessor 
grant written approval, which approval shall not be arbitrarily or capriciously withheld, 
said Property can be sold, abandoned, or surrendered in whole or in pan and the 
following conditions shall apply: 
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a. £Jill:. Sublessee may sell the Property to Sublessor and/or to a third 
party acceptable to Sublessor. Such sale by Sublessee to a party other than Sublessor 
shall be contingent upon the execution of a new Sublease and Operating and Site 
Development Agreement between the new party and Sublessor. 

b. Surrender. Sublessee may peaceably surrender all or part of the 
Property in place and good repair, order, and clean condition, rea.'lOnable wear and tear 
excepted. 

3. Unless otherwise agreed in writing by Sublessor, the following conditions 
shall apply if all or part of the Property is removed under this Section IV .G: 

a. Said removal will be at the expense of Sublessee; 

b. Sublessee shall restore the Demised Premises, or any portion affected 
thereby, to even grade to the extent that Property is removed, and shall repair any damage 
done to the Property not removed in the event that equipment is removed. 

c. In the event that Sublessee fails to remove such Property or debris and 
restore the Demised Premises within 1WEL VE ( 12) months, such Property may be 
removed and the land restored as described above by Sublessor at the expense of 
Sublessee. 

4. If this Sublease terminates or expires, and Sublessor has either voluntarily 
surrendered General Lease S-4191, or defaulted on either this Sublease or General Lease 
S-4191, and if Sublessee is allowed its continued right to quiet enjoyment of the Property 
and the Demised Premises under the terms of the Consent to Sublease as stated in Exhibit 
B, then Sublessee agrees to honor the terms of this Sublease. 

If said surrender or default results in Sublessor's rights of General Lease S-
4191 being (a) returned to Lessor, then Sublessee agrees to negotiate in good faith a new 
Operating Agreement with Lessor on the terms and conditions of Sublessee's continued 
use of the Demised Premises; or (b) transferred to an organization other than Sublessor, 
then Sublessee agrees to negotiate in good faith a new Operating Agreement with the 
new sublessor of the Demised Premises, and to honor the terms and conditions of said 
superseding Operating Agreement with said new sublessor. Continued right to quiet 
enjoyment of the Property and the Demised Premises is contingent upon satisfactory 
negotiation of an Operating Agreement with Lessor or said new sub lessor, the terms of 
which shall be substantially equivalent to those of the OSDA. 
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IN WITNESS WHEREOF, the parties hereto have executed these 
presents the day and year first written above. 

SUB LESSOR: 

FOR THE UNIVERSITY OF HA WAii: 

By &l./t1fl/#17-_ 
Its Director, Institute 

for Astronomy 

By~. I~.....;.\· 'f:,-)fL 
Ralph T. Horii, Jr. ~ 
lts Vice President for 

Finance and Operations 

APPROVED AS TO FORM: 

SUB LESSEE: 

FOR THE NATIONAL 
ASTRONOMICAL 
OBSERVATORY OF JAPAN: 

By ffe ..._,,J,_"r A{.t?W-<.- y;_ If.>. 
Harushige Nagasu/r Date 
Its Chief of Administration 
and Obligating Officer 

By~~~ 
Shlhide Kozal 

b/?../q2 
Date 

Its Director 

. 

10000171



. 10. 

EMBASSY 
=~=OoJ!oiS~OFTHE UNITED STATES OF AMERICA ) 

) SS. 

TOKYO, JAPAN ) 

On this 2nd day of June , 1992, before me appeared 
···-- Jia.rushige NAGJ\SUE and Yoshihide KOZA! , 
personally known to me, who, being by me duly sworn, did say that they are Chief of 

Administration and Obligating Officer and Director , 
respectively, of the National Astronomical Observatory of Japan; that the seal affixed 
to the foregoing instrument is the official seal of said institution; that said instrument 
was signed and sealed on behalf of said institution; and said 

Harushige NAGASUE and Yoshihide KOZA! 
acknowledged the instrument to be the free act and deed of said institution. 

Nancy C.rl>eit 
ice Consul of th~ United StatH o( AIMriu 

dulr comm:::;, :'; .. e:j afld qualified 
f;f5 co11arrissio11 c:;tpites: ____ _ 

10000172



. 11 • 

STATE OF HAWAII ) 
) SS. 

CITY AND COUNTY OF HONOLULU ) 

On this S day of O~ , 1992, before me appeared 
Dcn<l.ld N.St\in. 1'1tpbT tkr.i.. .Jr. ~but, ... J .S;m,,;k!& , 
personally known to me, who, being by me duly sworn, did say that they are 
D1uetw, v P. Vioo.·LC; &c (pu@pw,and '.P.-~.,Lll..La1.:t- , 
respectively, of the University of Hawaii, a Hawaii corporation; that the seal affixed to 
the foregoing instrument is the corporate seal of said corporation; that said instrument 
was signed and sealed on behalf of said corporation by the authority of its Board of 
Regents; and said -h, ·~ W. 
-:--:--:--:-::-----c----- adtnowledged the instrument to be the free act and 
deed of said corporation. 

Lfl~ J ~ .>:~ NOO!}yPubift, First C~ 
State of Hawaii 

My commission expires: 4/'f/'f? 
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...Ahibit A to OSDA Attachment A 
GEllERAL LEASE NO. S-4191 

THIS IN.Ofu'q'.i.'lJRE OF LEASE, made this ..214-L day 

of .~ , l96S, by and between the STATE OF 

EA~AII, by its Board of Land and Natural Resources, pursuant 

to' the provisions of Section l03A-90(b), Revised Laws of 

Hawaii 1955, as amended, hereinafter referred to as the 

"LESSQR", and the UNIVEllSI'lY OF HAWAII, a body corporate, 

whose post office address is 2444 Dole Street, Honolulu, 

City and County of Honolulu, State of Hawaii, hereinafter 

referred to as the "LESSEE", 

WITNESSETB THAT: 

FOR and in consideration of the mutual promises 

and agreements contained herein, the Lessor does hereby demise 

and lease unto the said Lessee and the said Lessee does hereby 

rent and lease from the Lessor, all of that certain parcel of 

land situate at I<aohe, Hamakua, County and Island of Hawaii, 

State of Hawaii, and more particularly described in Exhibit 

"A", hereto attached and made a part hereof. 

TO Hl\.VE AND TO HOLD, all and singular the said prer.:.

ises, herein mentioned and described, unto the said Lessee, 

for and during the term of sixty-five (65) years, to commence 

from the lst day of January, 1968, and to terrainate on the 

31st day of December, 2033. 

OEPARTMENi OF LANO ANO NATURAL Ri:SOURCE:S 
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RESERVING UN'I-0 THE LESSOR TEE FOLLOWING: 

l. Water Rights. All surface and ground waters 

appurtenant to the demised premises, together with the right 

to enter and to capture, divert or impound water: provided, 

that the Lessor shall exercise such. rights in such manner as 

not to interfere unreasonably with the Lessee's use of the 

demised premises1 provided, further, that the Lessee shall 

have the right to use the waters of Lake Waiau for any purpose 

necessary or incidental to the use permitted by this lease 

on the following conditions: 

a. No drilling or disturbance of Lake Waiau's 

bottom, banks or areas adjacent thereto shall be permitted: 

b. No activity shall be permitted which will result 

in the pollution of the waters of Lake Waiau: 

c. Lessee shall not take or divert any of the 
• 

waters arising from springs which furnish the water supply 

for Pohakuloa, and no alterations to said springs shall be 

made by Lessee. 

2. Access. All rights to cross the demised premises 

for inspection or for any government purposes. 

3. Hunting and Recreation Rights. All hunting and 

recreation rights on the demised lands, to be implemented pur

suant to rules and regulations issued by said Board in dis

charging its fish and game or state parks responsibilitiesr 

provided, however, that such hunting and recreation activities 

shall be coordinated with the activities of the Lessee on the 

demised lands: and provided, further, that such hunting and 

recreation activities shall be limited to day-light hours 

only. 
-2-
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4. • ~ht to usa Demised L~nds. i right for itself, 

and its successors, lessees, grantees and peonittees, to use any 

portion of the lands demised and the right to grant to others 

rights and privileges affecting said land1 provided, however, 

that, except as otherwise provided herein, no such use shall 

be permitted or rights and privileges granted af fect1ng said 

lands, except upon mutual determination by the parties hereto 

that such use or grant will not unreasonably interfere with the 

Lessee.' s use of the demised premises1 provided, further, that 

such agreement shall not be arbitrarily or capriciously with

held. 

'l'BE LESSEE, IN CONSIDERATION OF TBB PREMISES, COVE

NANTS WITS THE LESSOR AS FOLLOWS 1 

1. Surrender. The Lessee shall, at the expiration 

or sooner termination of this lease, peacea]:)ly and quietly sur

render and deliver possession of the deinised premises to t."ie 

Lessor 1n good order and condition, reasona]:)le wear and tear 

excepted. 

2. Maintenance of the Premises. The Lessee shall 

keep the demised premises and improvements in a clean, sanitary 

and orderly condition. 

3. Waste, The Lessee shall not make, permit or suf

fer, any waste, strip, spoil, nuisance or unlawful, improper or 

offensive use of the demised premises. 

4. Specified use. The land hereby leased shall be 

used by the Lessee as a scientific complex, including without 

limitation thereof an observatory, and as a scientific reserve 

'.being more specifically a buffer zone to prevent the intrusion 

of activities inimical to said scientific complex. 

Activities L•imical to aaid scientific cc:nplex shall 

include light and dust interference to obzarvatory op::raticn 

-3-
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" . /) I 
J~/t _..J:a:lag :.were e: <'L..:l~1e!le and certain types of electric or r electronic installation on the demised lands, but shall not 

necessarily be limited to the foregoing. 

5. Assign.~ents. The Lessee shall not sublease, suo-

rent, assign or transfer this lease or any rights thereunder 

without the prior written approval of the Soard of Land and 

Natural Resources. 

G. Il'll'Provements. The Lessee shall have the right 

during the existence of this lease to construct and erect build

ings, structures and other improvements upon the demised prem

ises; provided, that plans for construction and plot plans of 

improvements shall be submitted to the Chairman of tlle Board 

of Land and Natural Resources for review and approval prior to 

co111111encement of construction. The improvements shall. be and 

remain the property of the Lessee, and shall be removed or 

disposed of by the Lessee at the expiration or sooner termina-

tion of this lease; provided, that with the approval of the 

Chairman such improvements may be abandoned in place. The 

Lessee shall, durinq the term of this lease, properly maintain, 

repair and keep all improvements in good condition. 

7. Te:rminaticn by the Lessee. The Lessee may ter

minate this lease at any time by giving thirty (30) days' notice 

in writing to the Lessor. 

8. Termination 'by the Lessor. In the event tr.at (1) 

the Lessee fails to comply with any of the terms and conditions 

cf this leasa, or (2) the lessee abandons er fails to use the 

demised lands for the use specified under paragraph 4 of these 

covenants for a pariod of two years, the Lessor may terminate 

this leu.ze l:ly giving sil' months' notice in writing to t!:.e Les:iee. 

9, Non-:.Q._iscrimination. The Lessee covenants that the 

use and enjoyment of the premises shall not he in support cf any 
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policy which discri.minates against anyone based upon race, 

creed, color or national origin. 

10. General Liability. The Lessee shall at all times, 

with respect to the demised premises, use due care for safet'<J, 

and the Lessee shall be liable for any loss, liability, claim 

or demand for property damage, personal injury or death arising 

out of any injury, death or damage 'on the demised premises 

caused by or resulting from any negligent activities, operations 

or omissions of the Lessee on or in connection with the demised 

premises, subject to the laws of the State of Hawaii governing 

such liability. 

ll. Laws, Rules and Regulations, etc. The Lessee 

shall observe and comply with Regulation 4 of the Department 

of Land and Natural Resources and with all other laws, ordi

nances, rules and regulations of the federal, state, municipal 

or county governments affecting the demised lands or improve-

ments. 

12. Objects of Antiquity. The Lessee shall not ap-

propriate, damage, remove, excavate, disfigure, deface or 

destroy any object of antiquity, prehistoric ruin or monument 

of historical value. 

13. undesirable Plants. In order to prevent the 

introduction of undesirable plant species in the area, the 

Lessee shall not plant any trees, shrubs, flowers or ot.~er 

plants in the leased area except those approved for such 

planting by the Chairman. 

IN WITl'!ESS WHE:RZOF, the STAT!: OF HAWAII, J:;y 5.ts 

Board of Land and ~atural Rasources, has caused the seal of 

the Oepart:ment of Land and Natural Resources to be h~reunto 

affixed and these presents to be duly executed this ..:2) .:::i,L.... 

-5-
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day Of ~ , 1968, and the UNIVERSITY OF 

HAWAII, ·~ ~ and k:Pfo@ .... o ~ 
has caused these presents to be duly executed this 17 ez;.. 

day of ~ , 1966, effective as of the day and v 
year first above writte1l. 

;. 

APPROVED AS TO FOR."i: 

llll11 , 
Proofed by: ;; ,_ 

STATE OF HAWAII 

B~:z:ser 
Board of Land and 
Natural Resources 

And By:-.w:...~.;__----!::.;?J...::.~~~.::..:;~µ:i...._' __ 

Board of Lani.and 
Natural Resources 

And By:~ 
Its . 

-6-
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EX.ataIT "A" 

MAONA ~ SCIENCE RESERVE 

Kaohe, Bamakua,. Island of Hawaii, Hawaii 

Being a portion of the Government Land of Kaohe 

Beginnin9 at a point on the south boundary of this 

parcel of land, the coordinates of said point of be9innin9 

referred to Government Survey Triangulation Station "SUMMIT 

1955" being 12, 325.95 feet South and 471.84 feet West, as 

shown on Government Survey Registered Map 2789, thence running 

by azimuths measured clockwise from True South:-

l. Along Mauna Kea Forest Reserv'e, Governor• s Proclamation 
dated June 5, 1909, on a 
curve to the r19ht with a 
radius of 13,200.00 feet, 
the chord azimuth and distance 
bein9: 135• 00' lS,667.62 
feet; 

2. Thence alonq Mauna Kea Forest Reserve, Governor's Proclamation 
dated June 5, 1909, still on 
a curve to the right with a 
radius of 13,200.00 feet, the 
chord azimuth and distance 
being: 225" 00' 18,667.62 
feeti 

3. Thence along Mauna Kea Forest Reserve, Governor• s Proclamation 
dated June 5, 1909, still on 

4. 201 • 49 ' 06. 5" 

a curve to t.~e right with a 
radius of 13,200.00 feet, the 
chord azimut.~ and distance 
beins1 2a1° 18' o4.6" 
5173.56 feet; 

841.83 feet along :-1a.una Kea Forest Reserve, 
Governor's Proclamation dated 
June 5, 1909; 

5. -.'hence along Mauna Kea Forest Reserve, Governor's Proclamation 
dated Ju..,e S, 1909, on a curve 
to the right with a rauius of 
1200.00 feet, the chord azimuth 
and distance being: 297° 49' 
06.5'' 2400.00 feet; 
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6. 27° 49' 06.5" 841.93 feet along Maune>. :'~"'1 Forest 
Reserve, Governor• s ?reclama
tion dated June 5, 1909; 

7. Thence along ~.auna Kea Forest Reserve, Governor's Proclama
tion dated June 5, 1909, on a 
curve to the right with a radius 
of 13,200.00 feet, the chord 
azimuth and distance being: 
•306° 59. 47 .4" 1824.16 
feet; 

S. 227° 29' 00.9" 2805.06 feet along Mauna Kea Forest Reserve, 
Governor's Proclamation dated 
June 5, 19091 

9. Thence alon<;r Mauna Kea Forest Reserve, Governor• s Proclama
tion dated June 5, 1909, on a 
curve to the riqht with a radius 
of 1500.00 feet, the chord azi
muth and distance being: 317° 
29' 00.9" 3000.00 feet1 

10. 47° 29' 00.9" 2805.06 feet along r-.auna Kea Forest Reserve, 
Governor's ?reclamation dated 
June 5, 19091 

11. Thence along Mauna Kea Forest Reserve, Governor 1 s Proclamation 
dated June 5, 1909, on a curve 
to the right with a radius of 
13200.00 feet, the chord azimuth 
and distance beinq: 325° 31' 
55.2'' 701.97 feet1 

12. 245° 46' 12.7" 2760.45 feet alonq Mauna Kea Forest Rei;erve, 
Governor's Proclamation dated 
June 5, 1909; 

13. Thence along Mauna Kea Forest Reserve, Gove:rnor's Proclamation 
dated June 5, 1909, on a curve 
to the right with a radius of 
2000.00 feet, the chord azimuth 
and distance being: 335• 46' 
12.7" 4000.00 feetr 

14. 65° 46 • 12. 7" 2760. 45 feet along Mauna Kea Forest ReEVi!rve, 
Governor's Proclamation dated 
June 5, 1909; 

15. '!'hence along Mauna Kea Forest Reserve, Governor's Procl:u-nation 
dated Jur.e 5, 1909, on a curve 
to the right with a radius of 
13,200.00 feet, the chord azi
muth and distance being: 352° 
14' 32.9" 3563.50 feet; 

-2-
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16. Thence along Mauna Kea Forest Reserve, Governor's Proclama
tion dated June 5, 1909, still 
on a curve to the right with a 
radius of 13,200.00 feet, the 
chord azimuth and distance beingi 
45' 00' 18,667.62 feet to the 
point of beginning and containing 
an AREA OF 13,321.054 ACRES. 

EXCEPTING and RESERVL.~G to the State Of Hawaii and to 
all others entitled thereto, the Mauna Kea-Humuula and .Mauna Kea
Utl'likoa Trails, and all other existing trails within the above
described parcel of land, together with rights of access over 
and across said trails. 

ALSO, EXCZJ?TING and RES:C:RVIl:JG to the State of Hawaii, 
its successors and assigns, the waters and all riparian and other 
rights in and to all the streams within the above-descr:U>ed parcel 
of la.t1d. 

-3-
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Exhibit B to OSDA Attacbment A 

SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 
BETWEEN 

THE NATIONAL ASTRONOMICAL OBSERVATORY OF JAPAN 
AND 

THE UNIVERSITY OF HAWAII 

CONSENT TO SUBLEASE OF 
GENERAL LEASE NO. S-4191 

CONSENT is hereby given by the STA TE OF HAW All, by its Board of 
Land and Natural Resources, LESSOR under General Lease No. S-4191, dated June 21, 
1968, to the attached SUBLEASE of General No. S-4191, dated , by and 
between the UNIVERSITY OF HAWAll, as SUBLESSOR, and THE NATIONAL 
ASTRONOMICAL OBSERVATORY OF JAPAN, as SUBLESSEE; 

PROVIDED HOWEVER, that this consent shall not in any manner be 
construed as varying in any respect the terms and conditions of said General Lease No. 
S-4191; and PROVIDED FURTHER, that no further assignment or sublease of any 
interest under said General Lease No. S-4191 shall be made without the written consent 
of the Board of Land and Natural Resources, State of Hawaii, being first obtained and 
endorsed thereon. 

IT IS UNDERSTOOD that should there be any conflict between the 
terms and conditions of said General Lease No. S-4191, dated June 21, 1968, and the 
terms and conditions of the attached SUBLEASE dated , the former 
shall control. 

IT IS FURTHER UNDERSTOOD AND AGREED by the ST ATE OF 
HAW All, by its Board of Land and Natural Resources, that in the event said General 
Lease No. S-4191 is surrendered or defaulted upon by LESSEE, UNIVERSITY OF 
HAW All, prior to the expiration of the term thereof, the attached SUBLEASE dated 
...,--..,.-----,-==='' shall remain in full force and effect for the remainder of the term 
thereof, and SUB LESSEE, THE NATIONAL ASTRONOMICAL OBSERVATORY 
OF JAPAN, shall be allowed its continued right to quiet enjoyment of the Demised 
Premises, upon and subject to the terms, conditions and covenants of General Lease No. 
S-4191, including, but not limited to, the payment of all lease rentals, taxes, rates, 
assessments, duties, charges and other outgoings of every description as to which the 
premises under said SUBLEASE or any improvements thereon, now or may be assessed 
or become liable by authority of law during the remainder of the term of said 
SUBLEASE. 
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• Exhibit B to OSDA Attachment A 
CONSENT TO SUBLEASE OF GENERAL LEASE NO. S-4191 - page 2 

IN WITNESS WHEREOF, the STATE OF HA WAil by its Board of 
Land and Natural Resources has caused the seal of the Department of Land and Natural 
Resources to be hereunto affixed and these presents to be duly executed this day 
of , 19_. 

STATEOFHAWAil 

By _________ _ 

Chairman and Member 
Board of Land and Natural Resources 

AndBY-~~~~~~~~
Member 
Board of Land and Natural Resources 

Approved by the Board of Land and Resources 
at its meeting held on _______ _ 

APPROVED AS TO FORM: 

Deputy Attorney General 

Date---------
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Exhibit D to OSDA Attachment A 

SUBLEASE AND NON-EXCLUSIVE AGREEMENT 
BETWEEN 

THE NATIONAL ASTRONOMICAL OBSERVATORY OF JAPAN 
AND 

THE UNIVERSITY OF HA WAil 

DESCRIPTION OF THE CONSTRUCTION 

THE FACILITIES 

The major components of the Facilities are: the 8-meter optical-infrared telescope; a rotatable 
steel telescope enclosure, 40 meters in diameter, supponed on a cylindrical steel building 
housing a mirror aluminizing plant; and an attached support building housing control rooms, 
shops, and other supporting facilities. 

SITE WORK 

The site work consists of the following: construction of the spur road, approximately 800 feet in 
length, branching from the Mauna Kea Detour Road; grading and levelling the site, 
approximately 2 acres in area, to an elevation of approximately 13,580 feet. 

TELESCOPE 

The telescope primary mirror will be an 8-meter monolithic meniscus-type mirror of 20 cm 
thickness. The mirror will be supported on a steel structure on azimuth and elevation bearings to 
allow the telescope to be pointed to any point in the sky. The telescope structure is mounted on a 
cylindrical concrete pier. A computer control system will be provided to precisely point the 
telescope to allow accurate tracking of astronomical objects. 

ENCLOSURE 

The telescope enclosure is a steel semicylindrical structure approximately 40 meters in diameter 
housing the telescope and support equipment. The enclosure contains a movable shutter which 
opens to allow the telescope to view the sky. The enclosure rotates in azimuth on a circular rail 
mounted on a cylindrical steel base. The exterior of tile enclosure will be aluminium and the 
interior will be insulated to minimize heat absorption during the day. 

SUPPORT BUILDING 

A support building of approximately 13,000 square feet is connected to the enclosure building by 
a covered pathway. The support building contains the control room, computer room, shops, 
mechanical equipment room, personnel lounge and other space necessary for operating the 
Facilities. 

SCHEDULE 

Site work will begin in the summer of 1992. Building construction will begin in the spring of 
1993 and will be completed in 1994. Enclosure installation will be accomplished in 1996. 
Telescope installation will be started in 1996 and the Facilities will start operations in 1999. 
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Sublease Exhibits: 
A-General Lease 
B-Consent to Sublease 
C-Demised Premises 
D· Planned Construction 

OSDA ATIACHMENT A 

SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

BETWEEN 

THE ASSOCIATED UNIVERSITTES, INC. 

(NATIONAL RADIO ASTRONOMY OBSERVATORY) 

AND 

THE UNIVERSITY OF HA WAii 
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SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

., '<)Tf<. IBIS Sublease and accompanying non-exclusive Easement is made this 
..< o day of .S., qa;,.,..t.q , 19111, by and between the UNIVERSITY OF 
HA~W-AII, hereinafth called "Sublessor," and the ASSOCIATED UNIVERSITIES, 
INC./NATIONAL RADIO ASTRONOMY OBSERVATORY, hereinafter called 
"Sublessee." This Sublease and Easement is approved pursuant to General Lease S-4191, 
dated June 21, 1968, between Sublessor and the State of Hawaii, Board of Land and 
Natural Resources, hereinafter called "Lessor." A copy of said General Lease S-4191 
and "Consent to Sublease of General Lease S-4191," are attached hereto as Exhibits A 
and B, respectively, and are inc0tp0rated herein by reference. 

lYIINES..S.EIH IHA.I.: 

Sublessor, in consideration of the rent hereinafter reserved and upon the 
conditions, convenants and agreements hereinafter expressed, does hereby demise and let 
to Sublessee the parcel of land described in Exhibit C, attached hereto and incorporated 
herein by reference, and Sublessee does hereby sublease from Sublessor said parcel for 
the purpose of erecting an antenna facility to be constructed and operated by and at the 
expense of Sublessee through a contractual arrangement set forth in a separate 
"Operating and Site Development Agreement Between the Associated Universities, 
Inc./National Radio Astronomy Observatory and the University of Hawaii Concerning 
the Erection and Operation of a Very Long Baseline Array Antenna (hereinafter 
"VLBA") on Mauna Kea, Hawaii" (hereinafter "OSDA"). 

Construction will include the VLBA control buildings and antenna with 
related equipment and instrumentation and related support facilities and infrastructure 
improvements required on the demised premises to support the operations of the VLBA 
(collectively "Facilities"). 

I. GENERAL 

A. I.ocation/Area 

The location/area comprises a portion of that certain land area, described 
in General Lease S-4191 and its Exhibit A, and more specifically identified in Exhibit C 
attached hereto. , 
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B. Non-Exc!usjye Easgment 

Sublessee shall have the right of access to and egress from the Demised 
Premises over and across the Mauna Kea Science Reserve, utilizing the common 
entrances and rights of way, wgether with others entitled thereto under such rules and 
regulations as may be established by and amended from time to time by Sublessor. 
Sublessee shall also have the right to construct and utilize an unpaved spur road, the 
VLBA spur road, from the Mauna Kea access road to the Demised Premises, and to 
install and utilize power and communication conduits and lines from a handhole located 
near the 12,000 foot elevation to the Facilities, all of which shall be individually metered. 

C. Suuey/Specific Pescriptjon 

The site designated in Exhibit C is subject to survey by Sublessee within 
SIX (6) months from the date of this Sublease. The exact area covered by this Sublease, 
and the non-exclusive Easement for the spur road and power and communication 
conduits and lines granted to Sublessee, shall be more specifically described and agreed 
to by Sublessor and Sublessee after the aforesaid survey has been completed, and is 
subject to approval by the County of Hawaii. Such description shall be binding upon 
Sublessor, Sublessee and the State of Hawaii. 

D. Term of Sublease 

The term of this Sublease shall be from the date first above written and 
shall expire on December 21. 2033, unless sooner terminated or extended, as respectively 
provided for in IV.F. and II.C. 

E. Rental Chari:e 

Sublessee hereby covenants and agrees to pay rental for the Demised 
Premises at ONE DOLLAR ($1.00) per year in legal tender of the United States of 
America for the duration of the Sublease. Such fee shall be paid to the University of 
Hawaii, Vice President for Finance & Operations, 2444 Dole Street, Honolulu, Hawaii 
96822, U.S.A. 

F. Fire or Destruction of the Facilities 

If all three of the following events occur: (l) the Facilities are destroyed 
by fire or other causes rendering the same unsuitable for purposes of radio astronomy, (2) 
Sublessee elects not to restore the Facilities, and (3) this Sublease is terminated as 
provided for in IV.F.6., Sublessee shall have such unsuitable damaged property or debris 
removed within ONE (1) year, after written notice to remove, and shall restore the 
property or any portion affected thereby to even grade. In the event Sublessee fails to 
remove such damaged property or debris and restore the land within ONE (1) year, such 
property may be removed and the land affected thereby restored to even grade by 
Sublessor at the expense of Sublessee. 

If the Facilities or a portion thereof are restored, such restoration shall be 
subject to approval by Sublessor, and shall be in keeping with III.H. Such approval by 
the Sublessor will not be unreasonably withheld. 
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G. Controlling l&ase 

Sublessee shall observe and comply with all terms and conditions of 
General Lease S-4191. 

In the event that any term or condition contained herein is inconsistent 
with or contrary to General Lease S-4191, said General Lease shall be controlling. 

H. Operation of the Facilities 

Neither Sublessee nor its successor or assigns shall operate or permit to be 
operated the aforementioned Facilities for purposes of research without an effective 
OSDA. The Facilities may be operated by Sublessee in the absence of the aforesaid 
OSDA only when necessary to ensure the safety of personnel or of the Facilities. 

I. Indemnity/Insurance 

Sublessee shall indemnify, defend and hold harmless Lessor and 
Sublessor, their officers, agents, employees or any person acting on their behalf from and 
against any claim or demand for loss, liability or damages, including, but not limited to, 
claims for property damage, personal injury or death, based upon any accident, fire, or 
other incident on the Demised Premises and roadways adjacent thereto which arises from 
any act or omission of Sublessee. its officers, agents, employees, or invitees, or 
occasioned by any failure on the part of the Sublessee to maintain the Demised Premises 
in a safe condition or to observe or perform any of the terms and conditions herein or any 
regulations, ordinances and laws of the Federal, State, Municipal or County governments. 

Additionally, Sublessee shall, at its own cost and expense, maintain 
liability insurance for personal injury or death and property damage in the minimum 
amounts of ONE MILLION DOLLARS ($1,000,000.00) per person and FIVE MILLION 
DOLLARS ($5,000,000.00) per occurrence for personal injury or death, and FIVE 
HUNDRED IBOUSAND DOLLARS ($500,000.00) against claims for property damage 
for any one occurrence, subject to revision every FIVE (5) years in writing. Said 
insurance is subject to the approval of Lessor and Sublessor and shall name Lessor and 
Sublessor as additional insureds. A certificate of insurance evidencing that said 
insurance is in full force and effect shall be deposited with the Director of Procurement 
and Property Management, 1400 Lower Campus Road, Room 15, Honolulu, Hawaii 
96822, U.S.A. 

II. SUBLESSOR HEREBY COVENANTS WITH SUBLESSEE AS 
FOLLOWS: 

A. Peaceful Enjoyment 

Upon provision to Sub lessor of the rights (in lieu of rent) provided in the 
aforesaid OSDA and upon observance and performance of all the terms, covenants and 
conditions contained hetein, Sublessee shall peaceably hold and enjoy the Demised 
Premises during the term hereof without hindrance or interruption. Any proposed use of 
the Demised Premises by Sublessor or Lessor, their successors or assigns, as 
contemplated in, but not limited to, those paragraphs entitled "Hunting Recreation 
Rights" and "Right to Use Demised Land" as set forth in General Lease S-4191, shall be 
subject to coordination with Lessor, Sublessor and Sublessee; such proposed use shall not 
interfere unreasonably with Sublessee's use of the demised premises. 

10000191



- 5 -

B. Covenant Apjnst Contini:ent Fees 

Sublessee warrants that no person or selling agency has been employed or 
retained to solicit or secure this Sublease upon an agreement or understanding for a 
commission, percentage, brokerage, or contingent fee, excepting bona fide employees or 
bona fide established commercial or selling agencies maintained by Sublessee for the 
purpose of securing business. For breach or violation of this warranty, Sublessor shall 
have the right to annul this Sublease without liability or, in its discretion, to deduct from 
said Sublease price or consideration, or otherwise recover, the full amount of such 
commission, percentage, brokerage, or contingent fee. 

C. Renewal 

At least SIX (6) months prior to the expiration of the General Lease 
S-4191 on the 31st day of December 2033, Sublessor shall seek to negotiate a renewal of 
said General Lease with Lessor or its successor. In the event of renewal, Sublessor shall 
renew or extend this Sublease, or shall negotiate in good faith a new Sublease with 
Sublessee, if so desired by Sublessee, and under such terms and conditions as may then 
be murually acceptable. Sublessor shall make every effon to ensure renewal, extension 
or renegotiation of said General Lease. 

D. Faithful Performance 

Sublessor and Sublessee recognize that in reliance upon the faithful 
performance by Sublessor of its obligations hereunder and under the terms of the General 
Lease S-4191, Sublessee has agreed to make a substantial commitment of financial and 
human resources. In view of this reliance and commitment by Sublessee, Sublessor 
agrees to perform faithfully its obligations under General Lease S-4191 and this Sublease 
so that neither of these agreements is terminated earlier than its natural expiration date. 

III. SUBLESSEE HEREBY COVENANTS WITH SUBLESSOR AS 
FOLLOWS: 

A. Rh:htofEnt1·v 

Sublessee shall allow Sublessor or its agent(s) known to Sublessee or 
carrying suitable identification, free access at all reasonable times to the Demised 
Premises for the purpose of examining the same and determining whether the covenants 
herein are being fully observed and performed. 

8. Janitorial and Other Services 

Sublessee shall provide janitorial and custodial services to the Demised 
Premises, including sewerage and sanitation facilities and services. 

C. Repairs and Maintenance 

At all times during the term of this sublease, Sublessee shall, at 
S ublessee' s own cost and expense, keep and maintain the Demised Premises and the 
Facilities in good order and repair and in a clean condition. This obligation shall include, 
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but not be limited to, the obligation to paint the Facilities as appropriate and to make any 
modification or alteration thereof when necessary. 

D. Utilities and Other Charees 

Except as may be agreed in the aforesaid OSDA, Sub lessee shall pay for 
or shall cause to be paid when due all charges associated with the Facilities and all 
charges, duties and rates of every description, including electricity, water, 
communications, sewer, gas, refuse collection or any other similar charges, as to which 
said Demised Premises, or any part thereof, or any improvements thereon, or which 
Sublessor or Sublessee in respect thereof, may during said term become liable, whether 
assessed to or payable by Sublessor or Sublessee. 

E. Taxes and Assessments 

If, at any time in the future, government taxes or assessments are made, 
Sublessee shall pay or cause to be paid when due, the amount of all taxes, rates, 
assessments, and other outgoings of every description as to which said demised premises 
or any part thereof, or any improvements thereon, of Sublessor or Sublessee in respect 
thereof, are now or may be assessed or become liable by authority of law during the term 
of this Sublease. 

F. Assienment and Subleasine 

Neither Sublessee nor its successors or assigns shall, without the prior 
written consent of Lessor and Sub lessor, assign, sublease or mortgage this Sublease or 
any interest therein, or sublet the Demised Premises, in whole or in part; provided, 
however, that such consent shall not be arbitrarily or capriciously withheld or delayed, 
and that this provision shall nm operate to prevent Sublessee from making the Demised 
Premises available to invitees for the purposes permitted hereunder. 

G. Use of Demised Premises 

1. Sublessee shall use the Demised Premises exclusively for the 
Facilities, which are to be constructed and operated by and at the expense of Sublessee or 
others working in cooperation with Sublessee through the aforesaid OSDA and through 
any other agreements which may be agreed to by Sublessor and Sublessee. 

2. All goods, wares, merchandise, equipment or other property of 
Sublessee shall be kept on the Demised Premises at the sole risk of Sub lessee. 

3. Sublessee shall not permit or make any waste or strip, or make any 
unlawful, improper or abusive use of the Demised Premises or any part thereof, and 
Sublessee shall be liable to Sublessor for all damages beyond reasonable wear and tear. 
As used in the Sublease, the term "reasonable wear and tear" shall include without 
limitation such grading, excavation and filling of the demised premises as may be 
reasonably required for the construction of the improvements contemplated by this 
Sublease. Such grading, excavation and filling shall not be deemed to constititute strip or 
waste. Sublessee shall make reasonable effort to minimize grading, excavation and· 
filling. 
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H. Improvements and Alterations 

Sublessee shall, at the Sub lessee's sole cost and expense, construct the 
Facilities or cause them to be constructed on the Demised Premises. 

In the event that Sublessee desires to make a substantive structural 
alteration of or addition to the Facilities, which will significantly alter the external 
appearance or structure of the Facilities, Sublessee must first seed and obtain written 
approval of Sublessor prior to commencing work on such structural alteration or addition. 

Sublessor shall use its best effons to secure Lessor's consent and to 
provide its own approval or objection within SIXTY (60) days after receipt by Sublessor 
or any request for approval for such structural alteration or addition. 

I. Laws. Rules and Regulations. etc. 

The Sublessee shall observe and comply with Regulation 4 of the 
Depanment of Land and Natural Resources and with all other laws, ordinances, rules and 
demised lands or improvements. 

IV. AND THE PARTIES MUTUALLY COVENANT AS FOLLOWS: 

A. Service of Process 

Sublessee shall designate a representative within the State of Hawaii duly 
authorized to accept service of process on its behalf. In the event that Sublessee fails to 
so designate such a representative or such designated representative is unavailable, 
Sublessee consents that service of any notice or process issued against it may be served 
upon it by filing the same with the Director of Commerce and Consumer Affairs, State of 
Hawaii or, in his/her absence, with the Deputy Director. Sublessor shall forward by 
cenified mail to Sublessee a copy of any such notice or process served on the Director of 
Commerce and Consumer Affairs. 

B. Governing Law: Seyerabi!ity 

The validity, construction and performance of this Sublease, and the legal 
relations among the parties to this Sublease shall be governed by and construed in 
accordance with the laws of the State of Hawaii, excluding the body of law applicable to 
choice of law. Should any provision of this Sublease be held by a court of competent 
jurisdiction to be either invalid, void, or unenforceable, the remaining provisions of the 
Sublease shall remain in full force and effect. 

C. Binding on Successors 

This Sublease shall be binding on and inure to the benefit of the 
successors of the parties hereto. 

10000194



- 8 -

D. Final Aereement 

This Sublease constitutes the final agreement between Sublessor and 
Sublessor regarding the Sublease of the Demised Premises and the grant of Easement to 
Sublessee for purposes of Sublessee•s construction of the Facilities. All prior discussions 
and/or agreements among the parties concerning the subject matter addressed in this 
Sublease shall have no force and effect. 

E. Notices 

All notices required or permitted 10 be given hereunder by Sublessor to 
Sublessee, or Sublessee to Sublessor, shall be in writing and sent to the following 
address: 

If to Sublessor: 

If to Sublessee: 

University of Hawaii 
2444 Dole Street 
Honolulu, HI 96822 
Attn: Vice President for Finance & Operations 

National Radio Astronomy Observatory 
520 Edgemont Road 
Charlottesville, VA 22903 
Attn: J. L. Desmond 

Sublessor and Sublessee may change the address of the recipient of 
notices by sending a written notice of each such change to the last designated address or 
the addressee. 

F. Termination 

This Sublease shall terminate upon the occurrence of any of the following 
events: 

1. If the planned construction of the Facilities described in Exhibit D 
is not substantially completed by the 31st of December 1994, unless otherwise agreed to 
in writing between Sublessor and Sublessee. 

2. Termination of the aforesaid OSDA unless a new OSDA between 
UH and another party or parties is executed and Lessor, Sublessor, and Sublessee agree 
to in writing to a continuation of this Sublease. 

3. The expiration of General Lease No. S-4191 on December 31, 
2033 without renewal, extension or renegotiation. If said General Lease is renewed, 
extended or renegotiated, then this Sublease shall be renewed, extended or renegotiated at 
that time in accordance with II. C. 

4. If Sublessee fails to observe or comply with any of the terms or 
conditions herein within SIXTY (60) days after being notified in writing by Sublessor of 
such failure. In the event that more than SIXTY (60) days are reasonably required to 
observe or perform, Sublessee shall in good faith and within said SIXTY (60) days, 
initiate action and provide a plan for observance or performance, and shall diligently 
prosecute the same to completion. 
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5. If Sublessee peaceably surrenders or abandons the Demised 
Premises. 

6. Destruction of the Facilities by frre or other causes rendering the 
same unsuitable for purposes of radio astronomy. unless Sub lessee notifies Sublessor in 
writing within SIX ( 6) months of the date of casualty of its intention to restore the 
Facilities to their prior condition as specified in I.F. 

· 7. By Sublessee upon SIX (6) months' notice in writing, in the event 
Sublessee's contemplated sources of funding become unavailable and, after diligent 
effort, Sublessee is unable to procure alternate sources of funding which, in Sublessee's 
good faith judgment, are adequate. 

8. By Sublessee, if Sublessee gives Sublessor ONE (1) years' prior 
written notice. 

9. Mutual agreement in writing between Sublessor and Sublessee. 

G. Title to the facilities. Alteratjons. Additions. and Improyements. and 
Disposition in Eyent of Tennination or Expiration 

1. Title to the Facilities, alterations, additions, and improvements 
(collectively referred to herein as "Property") on, affixed or installed in, or placed on the 
Demised Premises by Sublessee are the property of the U.S. Government (specifically, 
the National Science Foundation) for use by the Sublessee. 

2. If this Sublease terminates or expires, and Sublessor has neither 
voluntarily terminated General Lease S-4191, nor defaulted on either this Sublease nor 
on General Lease S-4191, Sublessee shall be responsible for removal of the Property 
from the Demised Premises within ONE ( l) year of the termination or expiration of this 
Sublease, unless agreed to in writing between Sublessor and Sublessee. If Lessor and 
Sublessor grant written approval, which approval shall not be arbitrarily or capriciously 
withheld, said Property can be sold, abandoned, or surrendered in whole or in part and 
the following conditions shall apply: 

a. .5.ll.k. Sublessee may sell the Property to Sublessor and/or 
to a third party acceptable to Sublessor. Such sale by Sublessee to a party other than 
Sublessor shall be contingent upon the execution of a new Sublease and Operating and 
Site Development Agreement between the new party and Sublessor. 

b. Surrender. Sublessee may peaceably surrender all or part 
of the Property in place and good repair, order, and clean condition, reasonable wear and 
tear excepted. 

3. Unless otherwise agreed in writing by Sublessor, the following 
conditions shall apply if all or part of the Property is removed under this Section IV.G: 

a. Said removal will be at the expense of Sublessee; 

b. Sublessee shall restore the Demised Premises, or any 
portion affected thereby, to even grade to the extent that Property is removed, and shall 
repair any damage done to the Property not removed in the event that equipment is 
removed. 
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c. In the event that Sublessee fails to remove such Propeny or 
debris and restore the Demised Premises within TWELVE (12) months, such Propeny 
may be removed and the land restored as described above by Sublessor at the expense of 
Sublessee. 

4. If this Sublease terminates or expires, and Sublessor has either 
voluntarily surrendered General Lease S-4191, or defaulted on either this Sublease or 
General Lease S-4191, and if Sublessee is allowed its continued right to quiet enjoyment 
of the Propeny and the Demised Premises under the terms of the Consent to Sublease as 
stated in Exhibit B, then Sublessee agrees to honor the terms of this Sublease. 

If said surrender or default results in Sublessor's rights of General 
Lease S-4191 being (a) returned to Lessor, then Sublessee agrees to negotiate in good 
faith a new Operating Agreement with Lessor on the terms and conditions of Sublessee's 
continued use of the Demised Premises; or (b) transferred to an organization other than 
Sublessor, then Sublessee agrees to negotiate in good faith a new Operating Agreement 
with the new sublessor of the Demised Premises, and to honor the terms and conditions 
of said superseding Operating Agreement with said new sublessor. Continued right to 
quiet enjoyment of the Property and the Demised Premises is contingent upon 
satisfactory negotiation of an Operating Agreement with Lessor or said new sublessor. 
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IN WITNESS WHEREOF, the parties hereto have executed these 
presents the day and year first written above. 

SUBLESSOR: 

FOR THE UNIVERSITY OF HA WAii: 

"bo~~o 
Its Director, Institute 

for Astronomy 

By o~~- (,=t· 'J/...Y/V 
Ralph iOrii, Jr. ate • 
Its Vice President for 

Finance and Operations 

By tltlv~ L 
Alben J. Simone Date 
Its President 

APPROVED AS TO FORM: 

~// ·~ B~ - (/~ #/ ?' 
Ha.ITietY:LWfs ate 
Deputy Attorney General 

University of Hawaii 

SUB LESSEE: 

THE NATIONAL RADIO 
ASTRONOMY OBSERVATORY 

ByillUJwU- 0/i1{9o 
Paul Vanden Bout ~ 
Its Director 

ASSOCIATED UNIVERSITIES, 
INC. 

APPROVED AS TO FOR.i\1: 

By'IH"U@.llA. 11L,L 
Michael M. Goldman ~ 
Deputy General Counsel 
Associated Universities, Inc. 
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STATE OF VIRGINIA 

COUNTY OF ALBEMARLE 
~ SS. 
) 

-12-

On this 21 day of September, 1990, before me appeared Paul A. Vanden Bout, 
personally known to me, who, being by me duly sworn, did say that he is Director of 
Associated Universities, Inc.\National Radio Astronomy Observatory, a non-profit, 
public-benefit corporation; that the seal affixed to the foregoing instrument is the 
corporate seal of said corporation, that said instrument was signed and sealed on 
behalf of said corporation; and said Paul A Vanden Bout acknowledged the 
instrument to be the free act and deed of said corporation. 

My commission expires: 
November 4, 1990 
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STATE OF NEW YORK } 
) SS. ; 

COUNTY OF SUFFOLK ) 

-13-

On this 25th day of September, 1990, before me appeared Robert E. Hughes, 
personally known to me, who, being by me duly sworn, did say that he is President 
of Associated Universities, Inc., a non-profit, public-benefit corporation; that 
the seal affixed to the foregoing instrument is the corporate seal of said 
corporation; that said instrument was signed and sealed on behalf of said 
corporation; and said Robert E. Hughes acknowledged the instrument to be the free 
act and deed of said corporation. 

r 

My commission expires: 

MICHAEL M. GOLDMAN 
Notary Public, State of New York 

No. 52-4625416 
Qualified in Suffolk County a M 

Term Expires December 31, 19+v 
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STATE OF HAWAII ) 
) SS. 

CITY AND COUNTY OF HONOLULU ) 

On this 21st day of March 1991, before me appeared Donald N. B. Hall, 
personally known to me, who, being by me duly sworn, did say that he is the Director of 
the Institute for Astronomy, University of Hawaii, a Hawaii corporation; that the seal 
affixed to the foregoing instrument is the corporate seal of said corporation; that said 
instrument was signed and sealed on behalf of said corporation by the authority of its 
Board of Regents; and said Donald N. B. Hall acknowledged the instrument to be the free 
act and deed of said corporation. 

N~~Fdtirc¥r~ 
State of Hawaii 

My commission expires: 4'-/ 4/4',,;?.. 

STATE OF HAWAII ) 
) SS. 

CITY AND COUNTY OF HONOLULU ) 

On this 21st day of March 1991, before me appeared Alben J. Simone and 
Ralph T. Horii, Jr., personally known to me, who, being by me duly sworn, did say that 
they are the President and Vice President for Finance and Operations , respectively, of 
the University of Hawaii, a Hawaii corporation; that the seal affixed to the foregoing 
instrument is the corporate seal of said corporation; that said instrument was signed and 
sealed on behalf of said corporation by the authority of its Board of Regents; and said 
Albert J. Simone and Ralph T. Horii, Jr. acknowledged the instrument to be the free act 
and deed of said corporation. 

~ ..1 'Jt" ' .. ~ ...... j 
Notary Public, First Circuit 
State of Hawaii 

My commission expires: <..3/,7 h4 
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":ttERAL LEASE: NO. S-4191 EXHIBIT A 
to OSDA"l\Tfacnment A 

'l'Bl:S INDEN'l'ORI!: OF LEASE, made th.is . ..;! / '1-'!.. day 

of _t1 .... -... ~ ... ~ ... -..... .;;.!.J".'."";....--.. ____ , l96S, by and between the STATE O'I!' 
··i -· 

!1.WAII, by its Board of Land and Natural Resources, pursuant 

to the provi~i?ns of S~ction 103A-90(b}, Revised Laws of 

Bawaii !955, ns amended, hereinafter referred to as the 

•u.:ssQR", and the tJNIW.TISI'l'Y OP BA'WAII, a l:>ody corporate, 

whose post office address is 2444 Dole Street, I:?onolulu, 

City and county of Honolulu, State of B.a.wa.U., hereinafter 

referred to as the "U.:SSZE", 

WI'l'NESSETH 'I'!l'AT: 

FOR and in consideration Of the mutual promis~s 

and agreements contained herein, the Lesaor does hereby demise 

and lease unto the said Lesaee and the aaid Lessee does hereby 

nnt and lease from the Lessor, lill of that certain pa.reel of 
• 

land situate at Kaohe, Bam•kua, county and Island of Hawaii, 

State of B.a.waii, and more particularly described in Exhibit 

"A", hereto attached and made a part hereof. 

'l'O HAVE ~ 'I'O HOLD·, all and singular the said prer.

ises, herein mentioned and described, unto the said Lessee, 

for and during the term of sixty-fiva (65l years, to commence 

from the lst day of January. 196,!, and to term.:Lnate on the 

31st day of D<.!cereber, 2033. 

Oll:PARTMl!:NT 01' !..ANO ANO NATURAi.. Ri:SOURe:ES 
.. 0 .. 01..WLV. ••W•U 
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1. Wate; .Ughts. All surface and "round waters 

appurtenant to th• demised premises, toqether with the riqh'I: 

to enter and to capture, divert or impound water1 provided, 

t:llat the Lessor shall exercise such. rights in such manner as 

not to interfere lllU'eason&bly with the Lessee's uae of the 

demised premisesr provided, further, t:llat the Lessee shall 

have the right to uae the waters of :i:.alce Waiau for any purpose 

necessary or incidental to the use permitted by this lease 

on the followinq sonditionsi 

a. lfo drilling or distw:l::tance of Lake Waiau's 

bottom, banks or areas adjacent thereto shall 1:>e permitted1 

'b. No activity shall be permitted which will result 

in the pollution of the wate:s of t.ake Waiaur 

e • Lessee shall not take o: divert any of the 
• 

waters arisinq from springs which furnish the water supply 

for Pohakuloa; and no alterations .to'saJ.d spr1.nqs shall 1:>e 

made by Lessee. 

2. Access. All rights to cross the demised premises 

for inspection or fo: any qovernment purposas. 

3. Hunti."'lg and ~creation Rights. All hunting and 

recreation rights on the demised lands, t~ be implemctnted pur

suant to rules and re9ulations issued by said Boal:d in d.is

chal:9inq its fish and 9ama or state parks responsi:bilities1 

provided, however, that such huntinq and recreation activities 

shall be coordinated with the activities of the Lessee on the 

demised lands1 ;iuid provided, further, that such huntinq and 

recreation activities shall be limited to day-light hours 

only. 
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and its successore lessecss, grantecss and p- 'lllittees, to use any 

portion of the lands demised and the right to grant to others 

rights and privileges affecting said land1 provided, however, 

that, except as otherwise provided herein, no such use shall 

be pe:i:mitted or rights and privileges granted affecting said 

lands, except upon mutual determination by the parties hereto 

that such use or grant will not unreasonal:>ly interfere with the 

:c.essee.'s use of the demised premises, provided, further, that 

such agreement shall not be arbitrarily or capriciously with

held. 

'l'm: LESSEE, m CONSIDERATION OP TBS PREMISES, COVE

NANTS WITB THE LESSOR AS POLLOl:iS r 

l. Surrender. The Lessee shall, ilt the expiration· 

or sooner terniination of this lease, peaceal:>ly and quietly sur

render and deliver poasessi·on of the demised premises to t.'le 

· Lessor in good order and condition", reasonabie wear ilnd tear 

excepted. 

2. Maintenances of the .Premises. The Lessee shall 

keep the demised premises and improvements in il cleilll, Silllitary 

and orderly condition. 

3. ·waste. '?he Lessee shall not make, permit or s\1£

fer, illlY waste, strip, spoil, nuisance or unlaw~ul, improper or 

offensive use of the demised premises. 

4. Specified Use. Thcs land hereby leased shall be 

used by the Lessee as a scientific co:nplex, including without 

limitation thereof an observatory, and as a scienti.fic reservo 

beinq more specifically a buffor zone to prevent the intrusion 

of activities inimical to said scientific complex. 

Activities inimical to caid scientific complex shall 

include light and dust interference to obsorvntory op~ration 
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11~.,,. il;u, :.ng ho12:r:s e:C i:ikt::icueee and certain types of. electric or 
r"' . 

electronic installation on the demised lands, but •hall not 

necessarily be limited to the fore<Join9. 

5. Assigwnents. '?he Lessee shall not suJ:llease, s\Jb

rent., assign or t::ansfer this iease or any ric;rhtS thereunder 

without the prior written approval of ~ Board of ~and and 
. 

Natural. Resources. 

6. ImDro~ements. '1'he Lessee shall have the riqht. 

durin9' the e:tistenca of this lease to construct. and eract build

ings, structures and other .unprovements upon the demised prem

isea1 provided, that plans for construction and plot plans of 

.unprovements shall :be s1JDmitted. to the Chai:man of the Boa:d 

of.Land and Natural. Resources for review and approval prior to 

commencement of construction. '1'he .unprovements shall 1:)e- and 

· remain the property of the Lessee, and shall be remov.d or 

disposed of by the Lessee at the expiration or sooner te:mina-. . 
tion of this·leaser provided, that with the approval of the 

Chai:man such jJnprovements'may be abandoned• in place. T.b.e 

Lessee shall, during the tens of th.ts lease, properly maintain, 

repair and keep all .unprovements in (Jocd condition. 

· ? • Termination by the Lessee. 'l'he I.Bssee may ter

lllJ.nate this lease at any time by 9ivin9 thirty (30) days' notica 

in writin9 to the Lessor. 

a. 'l'ermination by the t.essor. In the event tl".at (l) 

the Lessee fails to comply with any of the terms and conditions 

of this lease, or (2) the lessee abandona or fails to use the 

demised lands for the uae specified under paraqraph 4 of these 

covenants for a period of two yours, the Lessor may tarm.1.nate 

this lc~se by qivin9 si:: months' notice in writin9 to the Lessee. 

9. N~n-Discrimin~tion. -- 'l'he Lessee covenants that the 

use and enjo'Y'!nent of th~ premises shall. not be in support of any 

.. 
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policy which discr~tes against anyone ba~ ~ upon race, 

creed, color or national origin. 

10. General Liability. 'I'he Lessee shall at all times, 

with :i:espec:t to the demised premises, wse dwt care for s~ety, 

and the Lessee shall l:>e liable for any loss, liability, claim 

or demand for 'property damage, personal injury or death a:i:J.sinq 

out of ;my inju:y, death or damage 'on the demised premises 

caused by or resulting from any negligent activities, operations 

or om.issions of the Lessee on or in connection with the demised 

premises, subject to the laws of the State of H&waii governing 

•uc:h liability. 

ll. Laws, nulos and Regulations, etc. 'I'he Lessee 

shall. observe .and ccmply with Regulation 4 of the tlepartment 

o'l! Land and :ifatural Resources and with all other laws, ordi

nances, rul.es and regulations of the federal, state, municipal 

or county ;overnments ~fectinq the demised lands or improve-

menta. • 
12. ob1ects of Anti<'N.ity. The Lessee.shall not ap

propriate, damaqe, remove, excavate, disfigure, deface or 

destroy any object of antiquity, prehistoric ruin or montm:tent 

of l'listorical. value. 

13. undesirable Plants. In order to prevent t.'le 

introduction of undesira.'ble plant spec:J.es in the area, the 

Lessee shall not plant any trees, shrubs, flowers or other 

plants in the leased area except those approved for such 

planting by thl!I Chairman • 

.m WITNESS Wiie.R!OF, the STAT!: OF BAWl\.!I, by .f.t.o 

Board of Land and Natural ru:i.sou:ces, has caused tho coal of 

the cepartm.Glnt of Land and Natural nesourcos to be h~reunto 

affixed and these presents to be duly e.~ec:uted this :;), / . /_ . -
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day of (}, ·t.- '''-<.'..... , 1968, and the ONJ:VERSITY OP 
,· .~ 

"'" .. "'II ~- i '( .... ; .t 1" d - / l I ' ;' A&'V"""' , JJY ts ""_·:_·.'.._· · ..... -.... _._._. _ .. _ ..... ,_.-_4·-- an . ..~ ...... ,,, ·· ... 
. / , 

~·~ ,, ·.·~·:C,...,.~-··"" 

.· 
has cau.sed these presents to bo duly executed thiS __ ,,._._:."_(_-1'"_ 

.""'\ 

day of -~---·-.'·-'"-"-' ·-·-~-· -----·' 1968, effective as of the day and 

year first above written. 

I'· 
r. .· . I 

' 
APPRQVZO AS 'l'O FORM.: 

t ·"" .• . 
' 

Deputy Attornay Generai 
Dated1 ~···- ·' - -. .. i 

ma " 
Proof Gd by:·:~ 

S'l'AT.B OP Bl\WAII 

And ,,,. ~ ,:e_ Q.__ 
. Its , . . .. ·· 
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Kaobe, Bam•kua,. Island of Hawaii, Hawaii 

Beinq a po:i:tion of the Govermient Land of Kaobe 

Ba9innJ.nq at a point on the south bou:ndar,r.of this 

pa:reel of_la.nd, the coordinates of said point of beg-inning 

referred to Government Survey T:i:ianqulation Station NSUMMl:T 

1955'' beinq 12, 325. 95 feet South and 471.84 fee't West, as 

shown on Govern:cent Survey Re9isterec1 Map 2789, thence l:"\:llUU.nq 

by azimuths measured clockwise from 'l'rU8 Southi-

l. Along Mauna Kea li'orest Reserv'a, Gove:nor•s Proclamation 

.• 

. dated June 5, 1909, on a 
curve to the r1qht with a 
radius of 13,200.CO feet, 
the chord a.z:i:nut."1 and dista.nc:a 
beinq: ~35• oo• 18,667.62 
feet: 

2. Thence alonq Mauna Kea Forest Reserve, Gove-rnor•s Proclamation 
dated June 5, 1909, still on 
a cu:ve to the ri9ht with a 
radJ.ws of 13,200.00 feet, the 
chord azimuth and distance 
beinq: 225• 00' lS,667.62 
feet1 

3. Thence along Mauna Kea li'orest Reserve, Governor's Proclamation 
dated June S, 1909, still on 

4. 207• 49' 06.S" 

a cu:r:ve to the riqht with a 
radius of 13,200.00 feet, ths 
chord azi::luth and distance 

.bein9: 2a1• ia• 04.6" 
5173.56 feet: 

841. 83 feet alonq !4.auna Kea Forest Reserve, 
Governor's Proclilmation dated 
June 5, 19091 

5. 'l"henee alonq Mauna Kea Forest Reserve, Govel:'nor•s Proclamation 
dated June S, 1909, on a our."O 
tc the right with a radius of 
1200.00 feet, tho chord azir.luth 
and distance bein9: 297• 49' 
06.S" 2400.00 fcctr 
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6. 

7. 

21• 49 • oG.s• S4l.S3 feet along Mauna :~a Forest 
Reserve , Governor • s .?roclama.-
1:.1.on dated June 5, 1909; 

Thence along Mauna Rea Forest Reserve, Governor's Proclama-
tion dated June 5, 1909, on a 
curve to the ri9b.t with a radius 
of 13,200.00 feet, the c:hord 
azimuth and distance being: 
·306• 59. 47.4" 1824.16 
feet1 

s. 227• 29' 00.9• 2805.06 feet along Mauna Kea rorest Reserve, 
Gove:i:nor's Proclamation dated 
June 5, 19097 

9. 'l'henc:e alonq Mll.una. Kea Forest Reserve, Governor's Proclama-
1:.ion dated June 5, 1909, on a 
curve to the riqht with a radius 
~ 1500.00 feet, the c~ord azi
muth and distance :bein91 317• 
29' 00.9• 3000.00 feetr 

10. 47° 29' 00.9" 2805.06 feet alon9 ¥.a.ur..a Kea Forest Reserve,. 

. 
11. 'l'he:'1ce along Mauna Kea Porest 

-

· Governor • s li'roc:lama t,ion dated 
June 5. 1909; 

Reserve, Governor's Proc:lama1:.icn 
dated JUna S, 1909, o:i a curve 
~o the ric;h~ with a radius of 
13200.00 faat, tha chord azimuth 
and distance b8inc;: 325• 31' 
55.2" 'Ol.87 feet: 

12. 245• 46' 12.7" 2760.45 feet alone; Mauna I<ea Forest F.1!~erve, 
Governor's Proc:la.mation dated 
June S, l90Sh 

13. Thence along Mauna Kea Forest Rese:i:ve, Governor's Proclamation 
dated June S, 1909, on a curve 
t.o the riqht with a radius of 
2000.00 feet, the chord azimuth 
and d..ist:ance beinq: 335• 46' 
12.7" 4000.00 feet; 

14. 6s• 46' 12.7• 2760.45 feet alone; Mauna Ktia Forest Rsserve, 
Governor's Proclamation dated 
June S, l909t 

15. 'l'hence alonq Mauna Kea Forest Reserve, Govornor•s Procl:imation 
dated Juno 5, 1909, on a curve 
to tha right with a radius o: 
13,200.00 feet, the chord azi
muth and dist.inc• being: 352• 
14' 32.9" 3563.50 feet; 
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__ ..,. ..... ._ ............ _ ....,_ ......... ""'• J.;J'.,,,-::, .::>.;;..•-· 
on a curve .to the :i:iqht with a 
radius of J,200.00 feet, the 
chCXl:'d az.1.m.uth and di•ta.nc• l:>einc;p 
45' 00' lS,667.62 feet to the 
point of beqinninq and conta.ininq 
an ABEA OF 13,321.054 ACRSS. 

EXClllPl'ING and RE:s:!:.R.V:O."G to the State o:f Hawaii and to 
all otho:rs ent.1t1ed thereto, the Mai.ma Kea-aumuula and J.Jauna I<ea
tJ'm.t.koa Trails, and all oth3r e:d.stinq trails within the above
desc:ri:bed parcel of land, toc;ether·with :riqhts of access over 
and across said trails. 

ALSO, .E:XC:::P'l'ING and Rl!:S2:RVllta to the State of Hawaii, 
its successors and asaiqns, the waters and all riparian and other 
rights in and to all the streams within the above-descr,il)ed parcel 
of land. · 

-3-
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EXHIBIT B TO OSDA ATTACHMENT A 

SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

BETWEEN 

THE AS SOCIA TED UNIVERSITIES, INCJ 

NATIONAL RADIO ASTRONOMY OBSERVATORY 

AND 

THE UNIVERSITY OF HA WAii 

CONSENT TO SUBLEASE OF 
GENERAi. LEASE NO. S-4191 

CONSENT is hereby given by the STATE OF HAWAII, by its Board of Land 
and Natural Resources, Lessor under General Lease No. S-4191, dated June 21, 1968, to 
the attached Sublease of General Lease No. S-4191, dated by 
and between the UNIVERSITY OF HAWAII, as Sublessor, and the ASSOCIATED 
UNIVERSITIES, INC./NA TIONAL RADIO ASTRONOMY OBSERVATORY, as 
Sublessee; 

PROVIDED, HOWEVER, that this consent shall not in any manner be construed 
as varying in any respect the terms and conditions of said General Lease No. S-4191; and 
PROVIDED, FURTHER, that no further assignment or sublease of any interest under 
said General Lease No. S-4191 shall be made without the written consent of the Board of 
Land and Natural Resources, State of Hawaii, being first obtained and endorsed thereon. 

IT IS UNDERSTOOD that should there be any conflict between the terms and 
conditions of said General Lease No. S-4191, dated June 21, 1968, and the terms and 
conditions of the attached Sublease Agreement, dated----------
the former shall control. 

IT IS FURTHER UNDERSTOOD AND AGREED by the STA TE OF HAW All, 
by its Board of Land and Natural Resources, that in the event said General Lease No. S-
4191 is surrendered or defaulted upon by the Lessee, UNIVERSITY OF HAWAII, prior 
to the expiration of the term thereof, the attached Sublease Agreement, dated 

--~--=--.,-.,,,.-:-:--' shall remain in full force and effect for the remainder 
of the term thereof, and Sublessee ASSOCIATED UNIVERSITIES, INC./NATIONAL 
RADIO ASTRONOMY OBSERVATORY shall be allowed its continued right to quiet 
enjoyment of the demised premises, upon and subject to the terms, conditions and 
covenants of General Lease No. S-4191, including, but not limited to, the payment of all 
ease rentals, taxes, rates, assessments, duties, charges and other outgoings of every 
description as to which the premises under said Sublease Agreement or any 
improvements thereon, now or may be assessed or become liable by authority of law 
during the remainder of the term of said Sublease Agreement. 
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CONSENT TO SUBLEASE OF GENERAL LEASE NO. S-4191 - page 2 

IN WITNESS WHEREOF, the STATE OF HA WAil by its Board of Land and 
Natural Resources has caused the seal of the Department of Land and Natural Resources 
to be hereunto affixed and these presents to be duly executed this day of 

________ , 19 __ . 

Approved by the Board 
of Land and Natural 
Resources at its meeting 
held on ______ _ 

APPROVED AS TO FORM: 

BY---------~ 
Deputy Attorney General 
Department of Land and 

Natural Resources 
Dated:---------

STATE OF HAWAII 

By_-=-,---~~~---
Chairman and Member 
Board of Land and 
Natural Resources 

And BY-----------~ 
Member 

Board of Land and 
Natural Resources 
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Exhibit C to OSDAAttachment A 

NRAO Site-Demised Premises 
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EXHIBITD 

to 

OSDA Attachment A 

DESCRIPTION OF CONSTRUCTION 

The purpose of the Very Long Baseline Array (VLBA) is to provide high-quality radio 
images of remote astronomical objects at the highest angular resolution that can be 
achieved by a ground-based instrument. The site is located 12.200 feet above sea level. 
The fenced area around the site measures 150 feet by 250 feet. The control building has 
a floor area of 1400 square feet. The Very Long Baseline Array (VLBA) antenna is 25 
meters in diameter, carried on a fully-steerable mounting which permits it to be pointed 
to any direction above the horizon. Construction of the Mauna Kea facility is scheduled 
to begin in the Spring of 1990, with full operation starting in 1992. 

Site preparation, which includes grading, road building, installation of the buried power 
line, construction of the antenna foundation and cono;pl building, and fence erection, will 
be done by local contractors; specifically: 

l. Site Work: Development of a 150 ft. x 250 ft. site including grading, fencing, 
placement of gravel cover; access road, water tank, cess pool, transformer pad, 
trench, backfill and conduit system for the primary electric service; and a 
conduit system for underground telephone service. 

2. Antenna Foundation: Excavation, grading and backfill and construction of an 
approximately 350 cubic yard reinforced concrete antenna foundation including 
drainage system, electrical conduits to the building, and a grounding system and 
counterpoise around the foundation. 

3. Site Control Building: Construction of an approximately 1400 square foot 
masonry block building including excavation, grading, backfill; water, electric, 
telephone, septic systems and sanitary connections; conduits, electrical 
connections to the antenna foundation and grounding system 

4. Q!W: 

a. Scheduling of Construction Work: All work, utility connections, etc., shall 
be planned and scheduled with the other installations and tenants within the 
Mauna Kea Science Reserve so as not to interfere with operations within 
the Science Reserve and other subcontractors who may be on the site 
including moving of heavy loads and other traffic up and down the 
mountain. 

b. Disposal of Debris: All debris and litter will be hauled away to an approved 
disposal site. The construction site will be kept free of litter at all times and 
litter will not be allowed on adjacent areas. 

c. Excess Excavation: Any excess excavation will be disposed of outside the 
fenced area or hauled away to an approved fill. It shall be spread 
uniformly, graded free of large rocks and left in a neat and clean manner. 
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EXHIBIT D: DESCRIPTION OF CONSTRUCTION - page" 

d Erosion and Sjlt Control: Plastic baJriers and/or bales of straw shall be 
provided to minimize erosion and prevent silt and soil being caJried away. 

e. Dust Control: Dust control will be maintained during construction by 
exposing the smallest area possible at any time and halting construction 
during high winds and storms. Strict adherence to county regulations 
concerning excavating and grading is required. Dust control will conform 
to State health and environmental rules. 

f. Blastinii: Controlled blasting for excavating and removing boulders will 
only be used if maximum safety precautions are taken to protect people and 
property and is scheduled with other installations within the Science 
Reserve. 

g. Consrmction Actiyities: All subcontractors will be advised that all 
construction activities must remain within the NRAO/AUI subleased area 
and access road easement boundaries. The surrounding terrain will not be 
driven over, used or disturbed. 

h. Auhaeoloiical Finds: There are four archaeological sites in the vicinity of 
the construction site. The sites are well marked with visual baJriers. 
Subcontractors will ensure that these baJriers are not disturbed and the sites 
are protected. When all construction is complete the subcontractors will 
remove the baJriers and make the sites look undisturbed. 

i. Cut and Fill: It is the intent of the access road and site design to balance 
out, cut and fill as there are no borrow pits or disposal sites on Mauna Kea. 
Since the construction area is strewn with cobble and small boulders, with 
the likely possibility of more being uncovered in excavating, a ponable 
crusher might be used to minimize the problem by making the cobble and 
boulders usable as fill, 6 inches and smaller. 

The estimated cost of this work is 1.3 million dollars. 

The antenna fabrication will be done by the same contractor as the other nine antennas in 
the array. Installation of electronics and control systems will be performed by National 
Radio Astronomy Observatory (NRAO) technicians. 

The antenna will be controlled remotely from the NRAO Operations Center in Socorro, 
New Mexico. A staff of two to four technicians to perform maintenance and other 
routine duties will be hired locally. 
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QSDA ATTACHMENT A 

SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

BETWEEN 

THE NATIONAL SCIENCE FOUNDATION 

AND 

THE UNIVERSITY OF HAW All 
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SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

This Sublease and accompanying non-exclusive Easement is made this 2 t. ~ day of 
~1'h,.. W , 1994 by and between the UNIVERSITY OF HAW AIL hereinafter called 

"Suhssor," and the NATIONAL SCIENCE FOUNDATION, hereinafter called "Sublessee." 
This Sublease and Easement is approved pursuant to General Lease S-4191, dated June 21, 1968, 
between Sublessor and the State of Hawaii, Board of Land and Natural Resources, hereinafter 
called "Lessor." A copy of said General Lease S-4191 and "Consent to Sublease of General 
Lease S-4191," are attached hereto as Exhibits A and B, respectively, and are incorporated herein 
by reference. 

l!IINJtSSl.IH IHAI: 

Sublessor, in consideration of the rent hereinafter reserved and upon the conditions, 
covenants and agreements hereinafter expressed, does hereby demise and let to Sublessee the 
parcel of land described in Exhibit C, attached hereto and incorporated herein by reference, and 
Sublessee does hereby sublease from Sublessor said parcel for the purpose of erecting a telescope 
facility to be constructed and operated by and at the expense of Sublessee through a contractual 
arrangement set forth in a separate "Operating and Site Development Agreement Between The 
National Science Foundation and the University of Hawaii Concerning the Design, Construction 
and Operation of the Gemini 8-Meter Telescope on Mauna Kea, Hawaii" (hereinafter "OSDA"). 

Construction will include the Gemini 8-Meter Telescope (hereinafter "Gemini Mauna 
Kea'') enclosure and support building, its optical/infrared telescope having an effective diameter of 
approximately 8 meters, related equipment and instrumentation and related support facilities and 
infrastructure improvements required on the Demised Premises to support the operations of 
Gemini Mauna Kea (collectively "Facilities''). 

I. GENERAL 

A Location/Area 

The location/area comprises a portion of that certain land area, described in General 
Lease S-4191 and its Exhibit A, and more specifically identified in Exhibit C attached hereto. 

B. Non-Exclusive Easement 

Sublessee shall have the right of access to and egress from the Demised Premises over 
and across the Mauna Kea Science Reserve, utilizing the common entrances and rights of way, 
together with others entitled thereto under such rules and regulations as may be established by and 
amended from time to time by Sublessor. 

-1-

10000220



C. Suryey/Specific Description 

The site designated in Exhibit C is subject to survey by Sublessee or by its designee 
within SIX (6) months from the date of this Sublease. The exact area covered by this Sublease 
shall be more specifically described and agreed to by Sublessor and S ublessee after the aforesaid 
survey has been completed, and is subject to approval by the County of Hawaii. Such description 
shall be binding upon Sublessor, Sublessee and the State of Hawaii 

D. TeunofSublease 

The term of this Sublease shall be from the date first above written and shall expire on 
December 31, 2033, unless sooner terminated or extended, as respectively provided for in IV .F 
and Il.B. 

E. Rental Charge 

Sublessee hereby covenants and agrees to pay rental for the Demised Premises at ONE 
DOLLAR ($1.00) per year in legal tender of the United States of America for the duration of the 
Sublease. Said fee shall be paid to the University of Hawaii, Senior Vice President for 
Administration, 2444 Dole Street, Honolulu, Hawaii 96822, U.S.A. 

F. Ftre or Destruction of Facilities 

Hall three of the following events occur: (1) the Facilities are desttoyed by fire or 
other causes rendering the same unsuitable for purposes of optical and infrared astronomy, (2) 
Sublessee elects not to restore the Facilities, and (3) this Sublease is terminated as provided for in 
IV .F.6., Suble5see shall have such unsuitable damaged property or debris removed within ONE 
(1) year, after written notice to remove, and shall restore the property or any portion affected 
thereby to even grade. In the event Sublessee fails to remove such damaged property or debris 
and restore the land within ONE (I) year, such property may be removed and the land affected 
thereby restored to even grade by Sublessor at the expense of Sublessee. 

H the Facilities or a portion thereof are restored. such restoration shall be subject to 
approval by Sublessor, and shall be in keeping with m.H. Such approval by the Sublessor will 
not be unreasonably withheld. 

G. Controlling Lease 

Sublessee shall observe and comply with all terms and conditions of General Lease 
S-4191. 

In the event that any term or condition contained herein is inconsistent with or contrary to 
General Lease S-4191, said General Lease shall be controlling. 

-2· 
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H. Operation of the Facilities 

Neither Sublessee nor its successor or assigns shall operate or permit to be operated 
the aforementioned Facilities for purposes of research without an effective OSDA. The Facilities 
may be operated by Sublessee in the absence of the aforesaid OSDA only when necessary to 
ensure the safety of personnel or of the Facilities. 

I. General Liability and Insurance 

Sublessee and its Managing Organization (as defined in the OSDA) shall, at all times, 
use due care for safety, and be liable for any loss, liability, claim, or demand for property damage, 
personal injury, or death arising out of any injury, death, or damage on the Demised Premises 
caused by or resulting from any negligent activities, operations, or omissions of the Sublessee or 
its Managing Organization on or in connection with the Demised Premises subject to Federal law, 
including but not limited to the National Science.Foundation Act of 1950, as amended. and the 
Federal Tort Claims Act, as amended,. and where not inconsistent therewith, to applicable laws of 
the State of Hawaii governing liability. 

Additionally, Sublessee, through its Managing Organization, shall maintain liability 
insurance for personal injury or death and property damage in the minimum amounts of ONE 
MllLION DOILARS/U.S. ($1,000,000.00/U.S.) per person and FIVE MllLION 
DOILARS/U.S. ($5,000,000.00/U.S.) per occurrence for personal injury or death, and FIVE 
HUNDRED THOUSAND DOILARS/U.S. ($500,000.00/U.S.) against claims for property 
damage for any one occurrence, subject to revision every FIVE (5) years in writing. Said 
insurance is subject to the approval of UH. which shall not be unreasonably withheld, and shall 
name UH and the State of Hawaii as additional insureds. A Certificate of Insurance evidencing 
that said insurance is in full force and effect shall be deposited with the Director of Procurement 
and Property Management, University of Hawaii, 1400 Lower Campus Road, Room 15, 
Honolulu, Hawaii 96822, U.S.A. 

II. SUBLESSOR HEREBY COVENANTS WITH SUBLESSEE AS FOILOWS: 

A. Peaceful Enjo.ymept 

Upon provision to Sublessor of the rights (in lieu of rent) provided in the aforesaid 
OSDA and upon observance and performance of all the ter:ms, covenants and conditions 
contained herein, Sublessee shall peaceably hold and enjoy the Demised Premises during the term 
hereof without hindrance or interruption. Any proposed use of the Demised Premises by 
Sublessor or Lessor, their successors or assigns, as contemplated in, but not limited to, those 
paragraphs entitled "Hunting and Recreation Rights" and "Right to Use Demised Land" as set 
forth in General Lease S-4191, shall be subject to coordination with Lessor, Sublessor and 
Sublessee; such proposed use shall not interfere unreasonably with Sublessee's use of the Demised 
Premises. 

.3. 
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B. Renewal 

At least SIX (6) months prior to the expiration of the General Lease S-4191 on the 
31st day of December 2033, Sublessor shall seek to negotiate a renewal of said General Lease 
with Lessor or its successor. In the event of renewal, Sublessor shall renew or extend this 
Sublease, or shall negotiate in good faith a new Sublease with Sublessee, if so desired by 
Sublessee, and under such tenns and conditions as may then be mutually acceptable. Sublessor 
shall make every effon to ensure renewal, extension, or renegotiation of said General Lease. 

C. Faithful Performance 

Sublessor and Sublessee recogni?.c that in reliance upon the faithful performance by 
Sublessor of its obligations hereunder and under the terms of the General Lease S-4191, 
Sublessee has agreed to make a substantial commitment of financial and human resources. In 
view of this reliance and commitment by Sublessee, Sublessor agrees to perform faithfully its 
obligations under General Lease S-4191 and this Sublease so that neither of these agreements is 
terminated earlier than its natural expiration date. 

III. SUBLESSEE HEREBY COVENANTS WITH SUBLESSOR AS FOLLOWS: 

A Ri&IJt ofEnu:y 

Sublessee shall allow Sublessor or its designee(s), known to Sublessee or cmying 
suitable identification, free access at all reasonable times to the Demised Premises for the purpose 
of examining the same and determining whether the covenants herein are being fully observed and 
performed. 

B. Janitorial and Other Services 

Sublessee shall provide for janitorial, custodial, and security services to the Demised 
Premises, including sewerage and sanitation facilities and services. 

C. Repairs and Maintenance 

At all times during the term of this Sublease, Sublessee shall, at Sublessee's own cost 
and expense, keep and maintain the Demised Premises and the Facilities in good order and repair 
and in a clean condition. This obligation shall include, but not be limited to, the obligation to 
paint the Facilities as appropriate and to make any modification or alteration thereof when 
necessary. ~ 
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D. I.fiilities and Other Cbar~s 

Except as may be agreed in the aforesaid OSDA, Sublessee shall pay for or shall cause to 
be paid when due all charges associated with the Facilities and all charges, duties and rates of 
every description, including electricity, water, communications, sewer, gas, refuse collection or 
any other similar charges, as to which said Demised Premises, or any part thereof, or any 
improvements thereon, or which Sublessor or Sublessee in respect thereof, may during said term 
become liable, whether assessed to or payable by Sublessor or Sublessee. 

E. Taxes and Assessments 

If, at any time in the future, government taxes or assessments are made, Sublessee 
shall pay or cause to be paid when due, the amount of all taxes, rates, assessments, and other 
outgoings of every description as to which said Demised Premises or any part thereof, or any 
improvements thereon, or Sublessor or Sublessee in respect thereof, are now or may be assessed 
or become liable by authority of law during the term of this Sublease 

F. Assiimment and Subleasin& 

Neither Sublessee nor its successors or assigns shall, without the ptior written consent of Lessor 
and Sublessor, assign, sublease or mongage this Sublease or any interest therein, or sublet the 
Demised Premises, in whole or in part; provided, however, that such consent shall not be 
arbitrarily or capriciously withheld or delayed, and that this provision shall not operate to prevent 
Sublessee from making the Demised Premises available to invitees for the purposes permitted 
hereunder. 

G. Use of Demised Premises 

1. Sublessee shall use the Demised Premises exclusively for the Facilities, which are 
to be constructed and operated by and at the expense of Sublessee or others working in 
cooperation with Sublessee through the aforesaid OSDA and through any other agreements which 
may be agreed to by Sublessor and Sublessee. 

2. All goods, wares, merchandise, equipment or other property of Sublessee shall be 
kept on the Demised Premises at the sole risk of Sublessee. 

3. Sublessee shall not permit or make any waste or strip, or make any unlawful, 
improper or abusive use of the Demised Premises or any part thereof, and Sublessee shall be liable 
to Sublessor for all damages beyond reasonable wear and tear. As used in this Sublease, the term 
"reasonable wear and tear" shall include without limitation such grading, excavation and filling of 
the Demised Premises as may be reasonably required for the construction of the improvements 
contemplated by this Sublease. Such grading, excavation and filling shall not be deemed to 
constitute strip or waste. Sublessee shall make reasonable effort to minimize grading, excavation 
and filling. 
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H. Improvements and Alterations 

Sublessec shall, at the Sublessee's sole cost and expense, construct the Facilities or 
cause them to be constructed on the Demised Premises. 

In the event that Sublessee desires to make a substantive structural alteration of or 
addition to the Facilities, which will significantly alter the external appearance or structure of the 
Facilities, Sublessee fll'St must seek and obtain written approval of Sublessor prior to commencing 
work on such structural alteration or addition, which approval shall not be withheld unreasonably. 

Sublessor shall use its best efforts to secure Lessor's consent and to provide its own 
approval or objection within SIXTY (60) days after receipt by Sublessor of any request for 
approval for such structural alteration or addition. 

I. Laws, Rules and Rei!!lations, etc. 

Sublessee shall observe and comply with Chapter 2 ofTitle 13, Mministmtiye Rules 
of the IJewutmem of Land and Natural Resources (formerly Regulation 4), and with all other 
laws, ordinances, rules and regulations of the Federal, State, Municipal or County governments 
affecting the Demised Premises or the Facilities. 

J. Covenant A~ainst Contintient Fees 

Sublessee warrants that no person or selling agency has been employed or retained to 
solicit or secure this Sublease upon an agreement or undeIStanding for a commission, percentage, 
brokerage, or contingent fee, excepting bonafide employees or bonafide established commercial or 
selling agencies maintained by Sublessee for the purpose of securing business. For !reach or 
violation of this warranty, Sublessor shall have the right to annul this Sublease without liability or, 
in its discretion, to recover the full amount of such commission, percentage, brokerage, or 
contingent fee. 

IV. AND TI1E PARTIES MUTUAll Y COVENANT AS FOU...OWS: 

A. Smice Of Process 

Sublessee shall designate a representative within the State of Hawaii duly authorized 
to accept service of process on its behalf. In the event that Sublessee fails to so designate such a 
representative or such designated representative is unavailable, Sublessee consents that service of 
any notice or process issued against it may be served upon it by filing the same with the Director 
of Commerce and Consumer Affairs, State of Hawaii or, in his/her absence, with the Deputy 
Director. Sublessor shall forward by certified mail to Sublessee a copy of any such notice or 
process served on the Director of Commerce and Consumer Affairs. 
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B. Governing I.aw: SeverabilitY 

The validity, construction and performance of this Sublease, and the legal relations 
among the parties to this Sublease shall be governed by and construed in accordance with the laws 
of the State of Hawaii, excluding the body of law applicable to choice of law. Should any 
provision of this Sublease be held by a court of competent jurisdiction to be either invalid, void, or 
unenforceable, the remaining provisions of this Sublease shall remain in full force and effect 

C. Bindinri on Successors 

This Sublease shall be binding on and inure to the benefit of the successors of the 
parties hereto. 

D. Ena! Ai:imnent 

This Sublease constitutes the final agreement between Sublessor and Sublessee 
regarding the Sublease of the Demised Premises and the grant of Easement to Sublessee for 
purposes of Sublessee's consttuction of the Facilities. All prior discussions and/or agreements 
among the parties concerning the subject matter addressed in this Sublease shall have no force and 
effect. 

E. Notices 

All notices required or permitted to be given hereunder by Sublessor to Sublessee, or 
Sublessee to Sublessor, shall be in writing and sent to the following addresses: 

If to Sublessor: University of Hawaii 
Attn: Senior Vice President for Administration 
2444 Dole Street 
Honolulu, Hawaii 96822 

If to Sublessee: Division of Grants and Agreements 
National Science Foundation 
4201 Wilson Blvd. 
Arlington,. VA 22230 

Each party (Sublessor or Sublessee) may change the address of the recipient of notices 
by sending a written notice of each such change to the last designated address of the other party. 
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F. IemJination 

This Sublease shall terminate upon the occurrence of any of the following events: 

1. If the planned construction of the Facilities as described in Exhibit D is not 
substantially completed by the 3 lst of December 1999, unless otherwise agree to in writing 
between Sublessor and Sublessee. 

2. Termination of the aforesaid OSDA unless a new OSDA between UH and another 
party or parties is executed and Lessor, Sublessor, and Sublessee agree in writing to a 
continuation of this Sublease. 

3. The expiration of General Lease S-4191 on December 31, 2033 without renewal, 
extension or renegotiation. If said General Lease is renewed, extended or renegotiated, then this 
Sublease shall be renewed, extended or renegotiated at that time in accordance with 11.B. 

4. If Sublessee fails to observe or comply with any of the terms or conditions herein 
within SIXTY (60) days after being notified in writing by Sublessor of such failure. In the event 
that more than SIXTY (60) days are reasonably required to observe or perform, Sublessee shall in 
good faith and within said SIXTY ( 60) days, initiate action and provide a plan for observance or 
performance, and shall diligently prosecute the same to completion. 

5. If Sublessee peaceably surrenders or abandons the Demised Premises. 

6. Destruction of the Facilities by fire·or other causes rendering the same unsuitable 
for purposes of optical and infrared astronomy, unless Sublessee notifies Sublessor in writing 
within SIX (6) months of the date of casualty of its intention to restore the Facilities to their prior 
condition as specified in I.F. 

7. By Sublessee upon SIX (6) months' notice in writing, in the event Sublessee's 
contemplated sources of funding become unavailable and, after diligent effort, Sublessee is 
unable to procure alternate sources of funding which, in Sublessee's good faith judgment, are 
adequate. 

8. By Sublessee, if Sublessee gives Sublessor 1WO (2) years' prior written notice 

9. Mutual agreement in writing between Sublessor and Sublessee 

G. Title to the Facilities. Alterations. Additions. and Improvements. and Disposition in 
Event ofTennination or El\Piration 

1. Title to the Facilities, alterations, additions, and improvements (collectively 
referred to herein as "Property") on, affixed or installed in, or placed on the Demised Premises by 
Sublessee shall, at all times, remain in the name of Sublessee. 

·8· 
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2. If this Sublease terminates or expires, and Sublessor has neither voluntarily 
tenninated General Lease S-4191, nor defaulted on either this Sublease nor on General Lease 
S-4191, Sublessee shall be responsible for removal of the Property from the Demised Premises 
within ONE (1) year of the termination or expiration of this Sublease, unless agreed to in writing 
between Sublessor and Sublessee. If Lessor and Sublessor grant written approval, which 
approval shall not be arbitrarily or capriciously withheld, said Property can be sold, abandoned, or 
surrendered in whole or in part and the following conditions shall apply: 

a. Sak<. Sublessee may sell the Property to Sublessor and/or to a third party 
acceptable to Sublessor. Such sale by Sublessee to a party other than Sublessor shall be 
contingent upon the execution of a new Sublease and Operating and Site Development 
Agreement between the new party and Sublessor. 

b. Surrender. Sublessee may peaceably surrender all or part of the Property in 
place and good repair, order, and clean condition, reasonable wear and tear excepted. 

3. Unless otherwise agreed in writing by Sublessor, the following conditions shall 
apply if all or part of the Property is removed under this Section IV.G: 

a. Said removal will be at the expense of Sublessee; 

b. Sublessee shall restore the Demised Premises, or any portion affected thereby, 
to even grade to the extent that Property is removed, and shall repair any damage done to the 
Property not removed in the event that equipment is removed. 

c. In the event that Sublessee fails to remove such Property or debris and restore 
the Demised Premises within TWELVE (12) months, such Property may be removed and the land 
restored as described above by Sublessor at the expense of Sublessee. 

4. If this Sublease terminates or expires, and Sublessor has either voluntarily 
surrendered General Lease S-4191, or defaulted on either this Sublease or General Lease S-4191, 
and if Sublessee is allowed its continued right to quiet enjoyment of the Property and the Demised 
Premises under the terms of the Consent to Sublease as stated in Exhibit B, then Sublessee agrees 
to honor the terms of this Sublease. 

If said surrender or default results in Sublessor's rights of General Lease S-4191 being: 
(a) returned to Lessor, then Sublessee agrees to negotiate in good faith a new Operating 
Agreement with Lessor on the terms and conditions of Sublessee's continued use of the Demised 
Premises; or (b) transferred to an organization other than Sublessor, then Sublessee agrees to 
negotiate in good faith a new Operating Agreement with the new sublessor of the Demised 
Premises, and to honor the terms and conditions of said superseding Operating Agreement with 
said new sublessor. Continued right to quiet enjoyment of the Property and the Demised 
Premises is contingent upon satisfactory negotiation of an Operating Agreement with Lessor or 
said new sublessor, the terms of which shall be substantially equivalent to those of the OSDA. 

-9· 
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V. FEDERALLY REQUIRED PROVISIONS 

The following provisions are hereby incorporated into this Sublease reference: 

Officials Not to Benefu (APR 1984) at FAR 52.203· 1 
Covenant Against Contingent Fees (APR 1984) at FAR 52.203-5 
Assignment of Claims (IAN 1986) at FAR 52.232-23 
E.qual Opportunity (APR 1984) at FAR 52.222-26 

• 10-
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IN WITNESS WHEREOF, the parties hereto have executed these presents the 
day and year first written above. 

SUBLESSOR: 

FOR THE UNIVERSITY OF HA WAil: 

By dJ/& dJlq/u/q't 
Donald N. B. Hall Date 
Its Director, Institute 

for Astronomy 

By ~~ ~ • l \_. \ SEP 2 6 '394 
Ralph'.HOrii, Jr. Date 
Its Senior Vice President for 

Administration 

Its President 

APPROVED AS TO FORM: 

.. ,~~~ 
Harriet ¥.Wis 
Deputy Attorney General 
State of Hawaii 

0-/91 
Date 

- 11. 

SUBLESSEE: 

FOR THE NATIONAL SCIENCE 
FOUNDATION: 

By 4/o.('~ 
NealF. Lane 
Its Director 

1/IZ-1 Py 
Date 

By ~G( .a..J<, l>ijt"l--\'>Lt 
Aaron R. Asrael Date 
Its Grants and Agreements Officer 
Division of Grants and Agreements 

By,/) lr'· {Jc;.._~ 'tfll·/'l~ 
G. Wayne van Citters, Jr. Date 
Its Staff Associate for Gemini 
Division of Astronomical Sciences 
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STATE OF HAWAII ) 
) SS. 

CITY AND COUNTY OF HONOLULU ) 

On this 26th day of September , 1994, before me appeared 
Donald N .B. Hall , Ralph T. Horii. Jr. and 
Kenneth P. Mortimer , personally known to me, who, being by me duly sworn, did 

say that they are Director, Institute for Astronomy , Senior VP for Administration and 
President , respectively, of the University of Hawaii, a public body 

corporate; that the seal affixed to the foregoing instrument is the corporate seal of said 
corporation; that said instrument was signed and sealed on behalf of said corporation by the 
authority of its Board of Regents; and said Donald N.B. Ball , 
Ralph T. Horii, Jr. and Kenneth P. Mortimer acknowledged the 

instrument to be the free act and deed of said corporation. 

Notai)1Pllbifc, First Circuit 
State of Hawaii 

My commission expires: \3 · ~ 7 -j f 

. 12. 
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COUNTY OF ARLINGTON 

COMMONWEAL TH OF VIRGINIA 

) 
) SS. 
) 

On this 12th .day of September , 1994 before me appeared 
Neal F. I ane , Aaron R. Asrael and 
G Wayne van Citters, Jr. , personally known to me

1 
who,, Qeing by me duly sworn, did 

say that they are the Qi rector, Grants and Agree!l!eni:s 0Tf1cel", and 
Staff Associate for Gemini ,respectively,oftheNationalScienceFoundation,an 

agency of the United States Federal Government; that the foregoing instrument was signed on 
behalf of said agency; and said Ne a 1 E I ~n e • 
11aron R. Asrael and G.ayn" van titters, Jr. acknowledgedthe 

instrument to be the free act and deed of said agency . 

• 13. 
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Exhibit A to OSDA Attachaent A 
GE:IEEAL LEASE NO. S-4191 

TUIS INDE..-..TTJRE OF LEASE, made this .:Z/4-1... day 

of .~ , 1968, by and between the STATE OP 

EAWAII, by its Board of Land and Natural Resources, pursuant 
( 

to the provisions of Section l03A-90(b), Revised Laws of 

Hawaii l955, ns amended, hereinafter referred to as the 

"LESSQR", and the UNIVERSITY OF Hl\WAII, a body corporate, 

whose post office address is 2444 Dole Street, Honolulu, 

City and County of Honolulu, State of Hawaii, hereinafter 

referred to as the "LESSEE", 

WI'l'NESSETB TBATt 

FOR and in consideration of the mutual promises 

and agreements contained herein, the Lessor does hereby demise 

and lease unto the said Lessee and the said Lessee does hereby 

rent and lease fr0111 the Lessor, all of that certain parcel of 

land situate at Kaohe, Hamalcua, County and Island of Hawaii, 

State of Hawaii, and more particularly described in Exhibit 

"A", hereto attached and made a part hereof. 

TO HAVE .AND TO HOLD, all and singular the said prer..

ises, herein mentioned and described, unto the said Lessee, 

for and during the term of sixty-five (65) years, to commence 

from the...!..!!;,. day of January, 196.!il,, and ·to term.tnate on the 

~day of D<acel!'.ber, 2033, 

DEPARTMENT OF !..ANO ANO NAT\JRAI. RiSOVR:::E5 
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RES:SRVI~'G t.rNTO THE LESSOR TEE FOLLOWING: 

1. Water Rights. All surface and ground waters 

appurtenant to the demised premises, toqether with the right 

to enter and to capture, divert or impound waterr provided, 

that the Lessor shall exercise such rights in such manner as 

not to interfere unreasonably with the Lessee's use of the 

demised premisesr provided, further, that the Lessee shall 

have the right to use the waters of Lalce Waiau for any purpose 

necessury or incidental to the wse permitted by this lease 

on tha follc:iwinq conditions: 

a. No d.7:111.1.nq or distlU'bance of Lake Waiau'• 

bottom, banks or areas adjacent thereto shall be pu:mitted1 

l:>. No activity shall be permitted which will result 

in the pollution of the waters of Lake Waiaur 

c. Lessee shall not take or divert any of the 
• 

waters aris.1.nq from sprinqs which furnish the water supply 

for Pohakuloa, and no alterations to said springs shall be 

made by Lessee. 

2. Access. All rights to cross the demised premises 

for inspection or for any qover?UnGnt purposes. 

3. Hunting and Recreation Rights. All huntin<J and 

recreation rights on the delllised lands, to be implemented pur

suant to rules and regulations issued by said Board in dis

charging its fish and game or state pa.'(ks responsibilitiesr 
. ·~ 

provided, however, t.'lat such hunting and recreation activities 

shall be coordinated with the activities of the Lessee on the 

demised lands1 and provided, further, that such huntin<J and 

recreation activities shall be limited to day-light hours 

only. 
-2-
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4. Ricrht to use Demised L::inds. "••• l:'i9ht fol:' itself, 

and its successors, lessees, 9rantees and perniittees, to use any 

portion of the lands demised and the riqht to ql:'ant to others 

rights and privileges affecting said land1 provided, however, 

that, except as otheniiae provided herein, no such use shall 

be permitted or ri9hts and privileges granted affecting said 

lands, except upon mutual deterlllination by the parties hereto 

that such use or grant will not unreasonably interfere with the 

Lessea•s use of the demised prelllises1 provided, further, that 

such agreement shall not be arbitrarily or capriciously with

held. 

TBE LESSES, DI' CONSI.DERATIC?lt Oli' TE!ll PREMISES, COVE

NANTS WITS TEE LESSOR AS i'OLLOWS1 

l. Sur;ender. '1'he Lessee shall, at the expiration 

or sooner termination of this lease, peaceably and quietly sur

render and deliver possession of the demised premises to t.'le 

Lessor 1n good order and condition, reasonable wear and tear 

excepted. 

2. Maintenance of the Premises. The Lessee shall 

keep the demised premises and illlpro~nts in a clean, sanitary 

and orderly condition. 

3. Waste. '1'he Lessee shall not make, permit or suf

fer, any waate, strip, spoil, nuisance or unlawful, improper or 

offensive use of the demised premises. 

4. Specified Use. The land hereby leased shall be 

used by the Lassee as a scientific complex; including without 

limitation thereof an observatory, and as a scientific reserve 

being more spAcifically a buffer zone to prevent the 1ntrusicn 

of activities inimical to said scientific complex. 

Activities inimical to ~aid scientific co:nplex shall 

include light and dust interference to cll~orvntory op~raticn 

-3-
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f/td/t_..Jaz!.n'J! ·.1ecz11 e.: ch.:.11e9e a.'ld certain types of electric or r electronic installation on the demised land9, but shall not 

necessarily be limited to the foregoing, 

s. Assignments, The Lessee shall not su]:)lease, stib

rent, assign or transfer this lease or any rights thereunder 

without the prior written approval. of the Board of Land and 

Natural Resources. 

6. Il!l'Drovements. The Lessee shall have the riqht 

during the existence of this lease to construct and erect build

ings, structures and other improvements upon the demised prem

ises; provided, that plans for construction and plot plans of 

improvements sh.all be stibm.1.tted to the Chairman of the Board 

of.Land and Natural Resources for review and approval prior to 

c0llllll8ncement of construction. The improvements shall be and 

remain the property of the Lessee, and shall be removed or 

disposed of by the Lessee at the expiration or sooner termina

tion of this lease: provided, that with the approval of the 

Chairman such improvements may be abandoned in place. The 

Lessee shall, durinq the term of this lease, properly maintain, 

repair and keep all improvements in good condition. 

· 7. Termination bv the Lessee. The I..Sssee may ter

minate this lease at a.ny time by qivinq thirty (30) days' notice 

in writinq to the Lessor. 

a. Termination by the Lessor. In the event tr.at (l) 

the Lessee fails to comply with any of the terms and conditions 

of this lease, or (2) the lessee abandons or fails to use the 

demised lands for the use specified under paragraph 4 of these 

covenants for a period of two years, the Lessor may terminate 

this lc~se by qivinq si:• months' notice in writing to the Les~ee. 

9. Non-:.Q_iscrirnination. The Lessee covenants that the 

use and enjoyment of the premises shall not be in support of any 
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policy which discriminates against anyone based upon race, 

creed, color or national origin. 

10. Ger.eral Liability. The Lessee shall at all times, 

with respect to the demised premises, use d\l,S care for safety, 

and the Lessee shall be liable for any loss, liability, claim 

or demand for property damage, personal injury or death arising 

out of any injury, death or damage 'on the demised premises 

caused by or resulting from any negligent activities, operations 

or omissions of the Lessee on or in connection with the demised 

premises, subject to the laws of the State of Hawaii qoverning 

such liability. 

ll. Laws, Rules and Regulations, etc. The Lessee 

shall observe and ecmply with Requlation 4 of the Department 

of Land and Natural Resources and with all other laws, ordi

nances, rules and requlations of the federal, state, lllUl'licipal 

or county governments affecting th& demised lands or improve

ments. 

12. Ob1ects of Antiquity. The Lessee shall not ap

propriate, damage, remove, excavate, disfigure, deface or 

destroy any object of antiquity, prehistoric ruin or monument 

of historical value. 

13. undesirable Plants. In order to prevent the 

introduction of undesirable plant species in the area, the 

Lessee shall not plant any trees, shrubs, flowers or ot.'ler 

plants in the leased area except those approved for such 

planting by the.Chairman. 

IN wrn:n::ss WHEREOF' the STAT.;: OF P.AW;\II' ":Jy :I.ts 

Board of Land and Matural Rasou:ces, has caused the seal of 

the Department of Land and Natural Resources to be hDreunto 

affixed and these presents to be duly executed this .;;;./ ~ 
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day of ~ , l96S, and the UNIVERSI'l'Y' OF 

HAWAII, ~ ~ and z.t"faAA<t""'i *6,;......., 
has caused these presents to :be duly executed this /71%-

day of ~ , 1968, effective aa of the day and 
2" 

year first above written. 

(', 

Al?PROVEO AS TO FORM: 

Deputy Att~ey General 
oatedi r- -4 f • 

mm ' 
Proofed by: :: 

\ 

STATE OP Bll.WAII 

~~ ~irman and Member 
Board of Land and 
Natural Resources 

And By:_......~-----'""'~,..,.;-;.,~-*"· ~~· .,....__· --

Board ~nd 
Natural Resources 

-6-
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EXBISIT "A" 

MAUNA !CEA SCIENCE RESERVE 

Kaohe, E'.amlilkua, Island of Hawaii, a:awaii 

Beinq a portion of the Governmeiit Land of Kaohlll 

Beqinninq at a point on th• south boundary of this 

parc:al of land, th• coordinates of said point of beqinninq 

referred to Government survey Triangulation station "SUMMIT 

1955" beinq 12,325.95 feet South and 471.84 feet West, as 

shown on Government survey Raqistered Map 2789, thence runninq 

by az1mu1:hs measured clockwise from '?rue Sou1:h1-

l. Alonq Mauna Kea Forest Resarve, Governor's Proc::lamation 
dated June 5, 1909, on a 
curve to the riqht with a 
radius of 13,200.00 feet, 
the chord azimuth and distance 
beinq; 135• 00' lS,667.62 
feet1 

2. Thence along Mauna Kea Forest Reserve, Gowrnor•s Proclamation 
dated June S, 1909, still on 
a curve to the riqht with a 
radiua of 13,200.00 feet, the 
chord azimuth and distance 
being: 225• 00' 18,667.62 
feet1 

3. Thence alonq .Mauna l<ea Forest Reserve, Governor's Proclamation 
dated June S, 1909, still on 

4. 207° 49' 06.S" 

a curve to the right with a 
radius of 13,200.00 feet, th9 
chord azimuth and distance 
beinq I 281 • 18' 04. 6" 
5173.56 feet; 

841.83 feet alonq Mauna Kea Forest Reserve, 
Governor's Proclamation dated 
June 5, 19091 

5. Thence along .M.auna Kea Forest Reserve, Governor's Procla:nation 
dated Ju.,e S, 1909, on a curva 
to the right with a rndius of 
1200.00 feet, the chord azimuth 
and distance bein91 297• 49' 
06.5" 2400.00 feet; 
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6. 

7. 

27• 49' 06.5" S4l .S3 feet along Mauna !'.eri E'orest 
Re11erve, Governor• s .?reclama
tion dated June 5, 1909; 

Thence along Mauna Kea Forest Reserve, Governor's Proclama-
tion dated June 5, 1909, on a 
curve to the right with a radius 
of 13,200.00 feet, the chord 
azimuth and distance being: 
·Jo6• 59' 47 .4" 1824.16 
feet1 

a. 227• 29' 00.9" 2805.06 feet along Maun& Kea Forest Reserve, 
Governor's Proclamation dated 
June 5, 19091 

9. Thence alonq Mauna Kea Forest Reserve, Governor's Pl:'oclillll&
tion dated Jun• 5, 1909, on a 
curve to the right with a radius 
of 1500.00 feet, the chord azi• 
muth and distance beinq: 317• 
29' 00.9" 3000.00 feet1 

10. 47• 29' 00.9" 2805.06 feet .along h'.aur.a Kea Forest Reserve, 
Governor's 2roclamat1on dated 
June 5, 19091 

11. The:ice along Maima. Kea rorest Reserve, Governor's Proclamation 
dated June 5, 1909, o:i a curve 
to the riqht with a radius of 
13200.00 feet, the chord azimuth 
and distance beings 325• 31' 
55.2" 701,87 feet: 

12. 245• 46' 12.7" 2760.45 feet along Mauna 11'.ea Forest Reserve, 
Governor's Proclamation dated 
June S, 19091 

13. Thence along Mauna Kea Forest Reserve, Governor's Proclamation 
dated June S, 1909, on a curve 
to the riqht with a radius of 
2000.00 feet, the chord azimuth 
and distance being: 335• 46' 
12.7" 4000.00 feet1 

14. 65° 46' 12.7" 2760.45 feet alonq }!auna Kea Forest Reserve, 
Governor's J.>rocla.mation dated 
June 5, 1909 i 

15. Thence alonq Mauna Kea Forest Reserve, Governor's Procla.'nation 
dated June S, 1909, on a curve 
to tha right with a radius of 
13,200.00 feet, the chord azi
muth and dist~nce being: 352° 
14' 32.9" 3563.50 feet: 

10000240



16. Thence alonq Mauna Kea Forest Reserve, Governor's Proclama
tion dated June 5, 1909, still 
on a curve to the right with a 
radius of 13,200.00 feet, the 
chord azillluth and distance beinqs 
45' 00' lS,667.62 feet to the 
point. of beqinninq and containing 
an AR&A OF 13,321.054 ACRES. 

EXCEl?'l'ING and RES3RVING to the state of Ba.waii and to 
all others enUtled thereto, the Mauna I<ea-aumuula and Maun.a Kea
Urllil::oa Trails, and all other ex:l.Stin<J trails within the above
described parcel of land, t09ether with riqhts of access over 
and across said trails. 

ALSO, EXCEPTING and Rll:Si3RVING to the State of Hawaii, 
its successors and assi<,Jns, the waters and all riparian and other 
rights in and to all the streams within the above-described parcel 
of laud. 
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MAUN;~ !'\!!A SCHiNCE.. R~SE.RVi! 
Kaohe, '-!&:'!"lakwaJ t.s.:a:nd ::f Ha·naiT, Ha·.va1i 

JO• "'' >•~• 
e. tllC <•H• l'<'l"'I ... , ... ~ 1 

5URV!!Y O!Vi5!0N 
OS:P1\"1fT\.!r:•-17 OF' .!.C'COt.::-..T1·":; ,,· .. :.::;. ("',4·,~;:-;.\f.. s.r:civrce.s 

STATE Or:J.-~.\11:..:! _______ --'!·E. ~r~.:.:_,_, 

10000242



Exhibit B to OSDA Attachment A 

SUBLEASE AND NON EXCLUSIVE EASEMENT AGREEMENT 
BETWEEN 

THE NATIONAL SCIENCE FOUNDATION 
AND 

THE UNIVERSITY OF HA WAil 

CONSENT TO .SUBLEASE OF 
GENERAL LEASE NO. S-4191 

CONSENT is hereby given by the ST ATE OF HAW All, by its Board of Land 
and Natural Resources, LESSOR under General Lease No. S-4191, dated Iune 21, 1968, to the 
attached SUBLEASE of General No. S-4191, dated by and between the 
UNIVERSITY OF HAW All, as SUBLESSOR, and THE NATIONAL SCIENCE 
FOUNDATION, as SUBLESSEE; 

PROVIDED HOWEVER, that this consent shall not in any manner be construed 
as varying in any respect the terms and conditions of said General Lease No. S-4191; and 
PROVIDED FURTHER, that no further assignment or sublease of any interest under said 
General Lease No. S-4191 shall be made without the written consent of the Board of Land and 
Natural Resources, State of Hawaii, being first obtained and endorsed therein. 

IT IS UNDERSTOOD that should there be any conflict between the terms and 
conditions of said General Lease No. S-4191, dated June 21, 1968, and the terms and conditions 
of the attached SUBLEASE dated the former shall control. 

IT IS FURmER UNDERSTOOD AND AGREED by the STATE OF 
HAW All, by its Board of Land and Natural Resources, that in the event said General Lease No. 
S-4191 is surrendered or defaulted upon by LESSEE, UNIVERSITY OF HAWAil, prior to the 
expiration of the term thereof, the attached SUBLEASE dated , shall 
remain in full force and effect for the remainder of the term thereof, and SUBLESSEE, THE 
NATIONAL SCIENCE FOUNDATION, shall be allowed its continued right to quiet 
enjoyment of the Demised Premises, upon and subject to the terms, conditions and covenants of 
General Lease No. S-4191, including, but not limited to, the payment of all lease rentals, taxes, 
rates, assessments, duties, charges and other outgoings of every description as to which the 
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Exhibit B to OSDA Attachment A 
CONSENT TO SUBLEASE OF GENERAL LEASE NO. S-4191· page 2 

premises under said SUBLEASE or any improvements thereon, now or may be assessed or 
become liable by authority of law during the remainder of the term of said SUBLEASE. 

IN WITNESS WHEREOF, the STATE OF HAWAII by its Board of Land and 
Natural Resources has caused the seal of the Department of Land and Natural Resources to be 
hereunto affixed and these presents to be duly executed this day of 
_____ ,19_. 

Approved by the Board of Land and Resources 
at its meeting held on--------

APPROVED AS TO FORM: 

Deputy Attorney General 
State of Hawaii 

Date'---------

STATE OF HAWAII 

BY--~---------
Chairman and Member 
Board of Land and Natural Resources 

And BY--~-------~ 
Member 
Board of Land and Natural Resources 
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Exhibit D to OSDA Attachment A 

SUBLEASE AND NON-EXCLUSIVE AGREEMENT 
BETWEEN 

THE NATIONAL SCIENCE FOUNDATION 
AND 

THE UNIVERSITY OF HA WAii 

DESCRIPTION OF THE CONSTRUCTION 

THE FACILITIES 

The major components of the Facilities are: the 8-meter optical-infrared telescope; a rotatable 
steel telescope enclosure, 122 feet in diameter, supported on a cylindrical steel building housing 
a mirror coating plant; and an attached support building housing control rooms, shops, and other 
supporting facilities. 

SITE WORK 

The site work consists of the following: removal of the 24-inch Planetary Patrol Telescope and 
associated structures; relocation of the existing access road and utility lines to the cast of the 
telescope site; grading and leveling the site, approximately 2 acres in area, to an elevation of 
approXlllllltely 13,760 feet. 

TELESCOPE 

The telescope primary mirror will be an 8-meter monolithic meniscus-type mirror of 20 cm 
thickness. The mirror will be supported on a steel structure on azimuth and elevation bearings to 
allow the telescope to be pointed to any point in the sky. The telescope structure is mounted on 
a cylindrical concrete pier. A computer control system will be provided to precisely point the 
telescope to allow accurate tracking of astronomical objects. 

ENCLOSURE 

The telescope enclosure is a steel spherical/cylindrical structure approximately 122 feet in 
diameter housing the telescope and support equipment. The enclosure contains a movable 
shutter which opens to allow the telescope to view the sky. The upper portion of the enclosure 
rotates in azimuth on a circular rail mounted on a cylindrical steel base. The exterior of the 
rotating portion will be finished with a diffuse metallic coating resembling aluminum. The 
exterior of the enclosure stationary base will be finished with white paint. 

SUPPORT BUILDING 

A two-story suppon building of approximately, 1,000 square feet is connected to the enclosure 
building. The suppon building contains the control room, computer room, shops. mechanical 
equipment room, personnel lounge and other space necessary for operating the Facilities. 

SCHEDULE 

Site work will begin in the fall of 1994. Building construction will begin in the spring of 1995 
and will be completed in spring 1996. Enclosure installation will be accomplished prior to 
spring 1997. Telescope installation is scheduled to Stan in January 1997, and the final 
acceptance of the Facilities will occur in late 1999. 
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SUBLEASE AND NON-EXCLUSIVE EASEMENT AGREEMENT 

This Sublease and accompanying non-exclusive Easement is made this 16 -P.. day of 
~..,_ , 1995 by and between the UNIVERSITY OF HAW All, hereinafter called 

"Sublesso1Jallci the SMITHSONIAN INSTITIITION for its SMITHSONIAN 
ASTROPHYSICAL OBSERVATORY, bereinafter called "Sublessee." This Sublease and 
Easement is approved pursuant to General Lease S-4191, dated June 21, 1968, between 
Sublessor and the State of Hawaii, Board of Land and Natural Resources, hereinafter called 
"Lessor." A copy of said General Lease S-4191 and "Consent to Sublease of General Lease 
S-4191," are attached hereto as Exhibits A and B, respectively, and are incorporated herein by 
reference. 

Sublessor, in consideration of the rent hereinafter reserved and upon the conditions, 
covenants and agreements hereinafter expressed, does hereby demise and let to Sublessee the 
parcel ofland described in Exhibit C, attached hereto and incorporated herein by reference, and 
Sublessee does hereby sublease from Sublessor said parcel for the purpose of erecting a telescope 
facility to be constructed and operated by and at the expense of Sublessee through a contractual 
arrangement set forth in a separate "Operating and Site Development Agreement Between the 
Smithsonian Institution for its Smithsonian Astrophysical Observatory and the University of 
Hawaii Concerning the Design, Construction and Operation of the Smithsonian Submillimeter 
Array Telescope on Mauna Kea, Hawaii" (hereinafter "OSDA"). 

Construction on the Demised Premises will include a control building, an antenna 
maintenance building, observing pads, antennas, related support facilities and infrastructure 
improvements, and related equipment and instrumentation requited to support the operation of 
the Smithsonian Submillimeter Array Telescope (hereinafter "SMA"). Said improvements, 
together with additional improvements to be constructed outside the Demised Premises as 
described in I.C. below shall be referred to hereinafter as the "Facilities". 

I. GENERAL 

A. Location/Area 

The location/area comprises a portion of that certain land area, described in General 
Lease S-4191 and its Exhibit A, and more specifically identified as parcels A and Bin Exhibit C 
attached hereto. 

B. Non-Exclusive Easement for Access 

Sublessee shall have the right of access to and egress from the Demised Premises over 
and across the Mauna Kea Science Reserve, utilizing the common entrances and rights of way, 

. l -
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together with others entitled thereto under such rules and regulations as may be established by and 
amended from time to time by Sublessor. 

C. Non-Exclusive Easement for Outlyini Observini Pads 

Sublessee shall have the right to install within the areas denoted C and D in Exhibit C, 
observing pads, travelways, underground communications and power lines, and other 
infrastructure improvements which are needed to support temporary location of antennas in these 
areas as part of SMA operations. The foregoing notwithstanding, Sublessor shall retain its right 
to use said areas C and D for other purposes, provided such use does not create a significant 
adverse impact on the operation 'Ji the SMA. Sublessee shall not interfere with or otherwise 
restrict traffic on those portions of said parcels C and D which are common access roads, as 
indicated in Exhibit C. 

D. SlllY<:y/Specific Description 

The areas designated A, B, C, and Din Exhibit Care subject to survey by Sublessee or 
by its designee within TWELVE (12) months from the date of this Sublease. The exact area 
covered by this Sublease shall be more specifically described and agreed to by Sublessor and 
Sublessee after the aforesaid survey has been completed, and is subject to approval by the County 
of Hawaii. Such description shall be binding upon Sublessor, Sublessee and the State of Hawaii. 

E. Term of Sublease 

The tenn of this Sublease shall be from the date first above written and shall expire on 
December 31, 2033, unless sooner terminated or extended, as respectively provided for in IV.F 
andll.B. 

F. Rental Charge 

Sublessee hereby covenants and agrees to pay rental for the Demised Premises at ONE 
DOLLAR ($1.00) per year in legal tender of the United States of America for the duration of the 
Sublease. Said fee shall be paid to the University of Hawaii, Senior Vice President for 
Administration, 2444 Dole Street, Honolulu, Hawaii 96822, U.S.A. 

G. Fire or Destruction of Faci!ities 

If all three of the following events occur: (1) the Facilities are destroyed by fire or 
other causes rendering the same unsuitable for purposes of submillimeter astronomy, (2) 
Sublessee elects not to restore the Faci!ities, and (3) this Sublease is terminated as provided for in 
IV.F.6., Sublessee shall have such unsuitable damaged property or debris removed within ONE 
(1) year, after written notice to remove, and shall restore the property or any portion affected 
thereby to even grade. In the event Sublessee fails to remove such damaged property or debris 
and restore the land ¥ii.thin ONE (1) year, such property may be removed and the land affected 
thereby restored to even grade by Sublessor at the expense of Sublessee. 
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If the Facilities or a portion thereof are restored. such restoration shall be subject to 
approval by Sublessor, and shall be in keeping with III.H. Such approval by the Sublessor will 
not be unreasonably withheld. 

H. Controlling Lease 

Sublessee shall observe and comply with all terms and conditions of General Lease 
S-4191. 

In the event tiiat any term or condition contained herein is inconsistent with or 
contrary to General Lease S-4191, said General Lease shall be controlling. 

I. Operation of the Facilities 

Neither Sublessee nor its successor or assigns shall operate or permit to be operated 
the aforementioned Facilities for purposes of research without an effective OSDA. The Facilities 
may be operated by Sublessee in the absence of the aforesaid OSDA only when necessary to 
ensure the safety of personnel or of the Facilities. 

J. General Liability and Insurance 

Sublessee shall, at all times, exercise due care for safety, and be liable for any loss, 
liability, claim, or demand for property damage, personal injury, or death arising out of any injury, 
death, or damage on the Demised Premises caused by or resulting from any negligent activities, 
operations, or omissions of Sublessee, its officers, employees, agents, or invitees, on or in 
connection with the Demised Premises subject to Federal law, including, the Federal Tort Claims 
Act, as amended, and where not inconsistent therewith, to applicable laws of the State of Hawaii 
governing liability. 

Additionally, Sublessee shall maintain Commercial General Liability Insurance for 
personal injury or death and property damage in a minimum amount of FIVE MII.LION 
DOLLARS/U.S. ($5,000,000/U.S.) per occurrence. Such insurance shall name Sublessor and the 
State of Hawaii as additional insureds. Sublessor shall retain the right at any time to review the 
coverage, form, and amount of the insurance required hereby. If, in the opinion of Sublessor, 
after discussion with Sublessee, the insurance provisions in this Sublease do not provide adequate 
protection for Sublessor, Sublessor may require Sublessee to obtain insurance sufficient in 
coverage, form, and amount to provide adequate protection. The requirements of Sublessor shall 
be reasonable but shall be designed to assure protection from and against the kind and extent of 
the risks which exist at the time a change in insurance is required. A Certificate of Insurance 
evidencing that said insurance is in full force and effect shall be deposited with the Director of 
Procurement and Property Management, University of Hawaii, 1400 Lower Campus Road, Room 
15, Honolulu, Hawaii 96822, U.S.A. 

.3. 

10000254



II. SUBLESSOR HEREBY COVENANTS WIT1I SUBLESSEE AS FOLLOWS: 

A. Peaceful Enjoyment 

Upon provision to Sublessor of the rights (in lieu of rent) provided in the aforesaid 
OSDA and upon observance and performance of all the terms, covenants and conditions 
contained herein, Sublessee shall peaceably hold and enjoy the Demised Premises during the term 
hereof without hindrance or interruption. Any proposed use of the Demised Premises by 
Sublessor or Lessor, their successors or assigns, as contemplated in, but not limited to, those 
paragraphs entitled "Hunting and Recreation Rights" and "Right to Use Demised Land" as set 
forth in General Lease S-4191, shall be subject to coordination with Lessor, Sublessor and 
Sublessee; such proposed use shall not interfere unreasonably with Sublessee's use of the Demised 
Premises. 

B. Renewal 

At least SIX (6) months prior to the expiration of the General Lease S-4191 on the 
3 lst day of December 2033, Sublessor shall seek to negotiate a renewal of said General Lease 
with Lessor or its successor. In the event of renewal, Sublessor shall renew or extend this 
Sublease, or shall negotiate in good faith a new Sublease with Sublessee, if so desired by 
Sublessee, and under such terms and conditions as may then be mutually acceptable. Sublessor 
shall make every effort to ensure renewal, extension, or renegotiation of said General Lease. 

C. Faithful Perfonnance 

Sublessor and Sublessee recognize that in reliance upon the faithful performance by 
Sublessor of its obligations hereunder and under the terms of the General Lease S-4191, 
Sublessee has agreed to make a substantial commitment of financial and human resources. In 
view of this reliance and commitment by Sublessee, Sublessor agrees to perform faithfully its 
obligations under General Lease S-4191 and this Sublease so that neither of these agreements is 
terminated earlier than its natural expiration date. 

ill. SUBLESSEE HEREBY COVENANTS WIT1I SUBLESSOR AS FOLLOWS: 

A. Ri!WtofEntty 

Sublessee shall allow Sublessor or its designee(s), known to Sublessee or carrying 
suitable identification, free access at all reasonable times to the Demised Premises for the purpose 
of examining the same and determining whether the covenants herein are being fully observed and 
perfonned. 
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B. Janitorial and Other Senices 

Sublessee shall provide for janitorial, custodial, and security services to the Demised 
Premises, including sewerage and sanitation facilities and services. 

C. Repairs and Maintenance 

At all times during the tenn of this Sublease, Sublessee shall, at Sublessee's own cost 
and expense, keep and maintain the Demised Premises and the Facilities in good order and repair 
and in a clean condition. This obligation shall include, but not be limited to, the obligation to 
paint the Facilities as appropriate and to make any modification or alteration thereof when 
necessary. 

D. Utilities and Other Chars;es 

Except as may be agreed in the aforesaid OSDA, Sublessee shall pay for or shall cause to 
be paid when due all charges associated with the Facilities and all charges, duties and rates of 
every description, including electticity, water, communications, sewer, gas, refuse collection or 
any other similar charges, as to which said Demised Premises and Non-Exclusive Easement for 
Outlying Observing Pads, or any part thereof, or any improvements thereon, or which Sublessor 
or Sublessee in respect thereof, may during said term become liable, whether assessed to or 
payable by Sublessor or Sublessee. 

E. Taxes and Assessments 

If, at any time in the future, government taxes or assessments are made, Sublessee 
shall pay or cause to be paid when due, the amount of all taxes, rates, assessments, and other 
outgoings of every description as to which said Demised Premises and Non-Exclusive Easement 
for Outlying Observing Pads or any part thereof, or any improvements thereon, or Sublessor or 
Sublessee in respect thereof, are now or may be assessed or become liable by authority of law 
during the term of this Sublease 

F. Assis:nment and Subleasins: 

Neither S ublessee nor its successors or assigns shall, without the prior written consent of Lessor 
and Sublessor, assign, sublease or mortgage this Sublease or any interest therein, or sublet the 
Demised Premises, in whole or in part; provided, however, that such consent shall not be 
arbitrarily or capriciously withheld or delayed, and that this provision shall not operate to prevent 
Sublessee from making the Demised Premises available to invitees for the purposes permitted 
hereunder. 

G. Use of Demised Premises 

1. Sublessee shall use the Demised Premises and Non-Exclusive Easement for 
Outlying Observing Pads exclusively for the Facilities, which are to be constructed and operated 
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by and at the expense of Sublessee or others working in cooperation with Sublessee through the 
aforesaid OSDA and through any other agreements which may be agreed to by Sublessor and 
Sublessee. 

2. All goods, wares, merchandise, equipment or other property of Sublessee shall be 
kept either on the Demised Premises or on the Non-Ellclusive Easement for Outlying Observing 
Pads at the sole risk of Sublessee. 

3. Sublessee shall not permit or make any waste or strip, or make any unlawful, 
improper or abusive use of the Demised Premises and Non-Exclusive Easement for Outlying 
Observing Pads or any part thereof, and Sublessee shall be liable to Sublessor for all damages 
beyond reasonable wear and tear. As used in this Sublease. the term "reasonable wear and tear" 
shall include without limitation such grading, ellcavation and filling of the Demised Premises and 
Non·Ellclusive Easement for Outlying Observing Pads as may be reasonably required for the 
construction of the improvements contemplated by this Sublease. Such grading, excavation and 
filling shall not be deemed to constitute strip or waste. Sublessee shall make reasonable effort to 
minimize grading, excavation and filling. 

H. Improvements and Alterations 

Sublessee shall, at the Sublessee's sole cost and expense, construct the Facilities or 
cause them to be constructed on the Demised Premises and on the Non-Exclusive Easement for 
Outlying Observing Pads. 

In the event that Sublessee desires to make a substantive structural alteration of or 
addition to the Facilities, which will significantly alter the elltemal appearance or structure of the 
Facilities, Sublessee first must seek and obtain written approval of Sublessor prior to commencing 
work on such structural alteration or addition, which approval shall not be withheld unreasonably. 

Sublessor shall use its best efforts to secure Lessor's consent and to provide its own 
approval or objection within SIXTY (60) days after receipt by Sublessoi" of any request for 
approval for such structural alteration or addition. 

L Laws, Rules and Re&.ulations. etc. 

Sublessee shall observe and comply with Title 13. Chapter 5. Hawaii Administrative 
Rules. Department of Land and Natural Resources, and with all other Jaws, ordinances, rules and 
regulations of the Federal, State, Municipal or County governments affecting the Demised 
Premises or the Facilities. 

J. Covenant Against Contingent Fees 

Sublessee warrants that no person or selling agency has been employed or retained to 
solicit or secure this Sublease upon an agreement or understanding for a commission, percentage, 
brokerage, or contingent fee, excepting bonafide employees or bonafide established commercial or 
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selling agencies maintained by Sublessee for the purpose of securing business. For breach or 
violation of this warranty, Sublessor shall have the right to annul this Sublease without liability or, 
in its discretion, to recover the full amount of such commission, percentage, brokerage, or 
contingent fee. 

IV. AND THE PARTIES MUTUALLY COVENANT AS FOLLOWS: 

A. Service Of Process 

Sublessee shall designate a representative within the State of Hawaii duly authorized 
to accept service of process on its behalf. In the event that Sublessee fails to so designate such a 
representative or such designated representative is unavailable, Sublessee consents that service of 
any notice or process issued against it may be served upon it by filing the same with the Director 
of Commerce and Consumer Affairs, State of Hawaii or, in his/her absence, with the Deputy 
Director. Sublessor shall forward by certified mail to Sublessee a copy of any such notice or 
process served on the Director of Commerce and Consumer Affairs. 

B. Governing Law: Seyerability 

The validity, construction and performance of this Sublease, and the legal relations 
among the parties to this Sublease shall be governed by and construed in accordance with the laws 
of the State of Hawaii, excluding the body of law applicable to choice of law. Should any 
provision of this Sublease be held by a court of competent jurisdiction to be either invalid, void, or 
unenforceable, the remaining provisions of this Sublease shall remain in full force and effect 

C. Binding on Successors 

This Sublease shall be binding on and inure to the benefit of the successors of the 
parties hereto. 

D. Final Agreement 

This Sublease constitutes the final agreement between Sublessor and Sublessee 
regarding the Sublease of the Demised Premises and the grant of Easement to Sublessee for 
purposes of Sublessee's construction of the Facilities. All prior discussions and/or agreements 
among the parties concerning the subject matter addressed in this Sublease shall have no force and 
effect. 

E. Notices 

All notices required or permitted to be given hereunder by Sublessor to Sublessee, or 
Sublessee to Sublessor, shall be in writing and sent to the following addresses: 
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If to Sublessor: University of Hawaii 
Attn: Senior Vice President for Finance and Operations 
2444 Dole Street 
Honolulu, Hawaii 96822 

If to Sublessee: Smithsonian Astrophysical Observatory 
Attn: Manager, Contracts and Procurement 
60 Garden Street 
Cambridge, MA 02138 

Each party (Sublessor or Sublessee) may change the address of the recipient of notices 
by sending a written notice of each such change to the last designated address of the other party. 

F. Termination 

This Sublease shall terminate upon the occum:nce of any of the following events: 

1. If the planned construction of the Facilities as described in Exhibit D is not 
substantially completed by the 3 lst of December 1999, unless otherwise agree to in writing 
between Sublessor and Sublessee. 

2. Termination of the aforesaid OSDA unless a new OSDA between UH and another 
party or parties is executed and Lessor, Sublessor, and Sublessee agree in writing to a 
continuation of this Sublease. 

3. The expiration of General Lease S-4191 on December 31, 2033 without renewal, 
extension or renegotiation. If said General Lease is renewed, extended or renegotiated, then this 
Sublease shall be renewed, extended or renegotiated at that time in accordance with II.B. 

4. If Sublessee fails to observe or comply with any of the tenns or conditions herein 
within SIXTY (60) days after being notified in writing by Sublessor of such failure. In the event 
that more than SIXTY (60) days are reasonably required to observe or perform, Sublessee shall in 
good faith and within said SIXTY (60) days, initiate action and provide a plan for observance or 
performance, and shall diligently prosecute the same to completion. 

5. If Sublessee peaceably surrenders or abandons the Demised Premises. 

6. Destruction of the Facilities by fire or other causes rendering the same unsuitable 
for purposes of submillimeter astronomy, unless Sublessee notifies Sublessor in writing within 
SIX (6) months of the date of casualty of its intention to restore the Facilities to their prior 
condition as specified in I.G. 

7. By Sublessee upon SIX (6) months' notice in writing, in the event Sublessee's 
contemplated sources of funding become unavailable and, after diligent effort, Sublessee is unable 
to procure alternate sources of funding which, in Sublessee's good faith judgment, are adequate. 
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8. By Sublessee, if Sublessee gives Sublessor 1WO (2) years' prior written notice 

9. Mutual agreement in writing between Sublessor and Sublessee 

G. Title to the Facilities. Alterations. Additions. and Jmproyements. and Disposition in 
Event of Termination or Expiration 

l. Title to the Facilities, alterations, additions, and improvements (collectively 
referred to herein as "Propetty'') on, affixed or installed in, or placed either on the Demised 
Premises or on the Non-Exclusive Easement for Outlying Observing Pads by Sublessee shall, at all 
times, remain in the name of Sublessee. 

2. If this Sublease terminates or expires, and Sublessor has neither voluntarily 
terminated General Lease S-4191, nor defaulted on either this Sublease nor on General Lease 
S-4191, Sublessee shall be responsible for removal of the Property from the Demised Premises 
and Non-Exclusive Easement for Outlying Observing Pads within ONE (1) year of the termination 
or expiration of this Sublease, unless agreed to in writing between Sublessor and Sublessee. If 
Lessor and Sublessor grant written approval, which approval shall not be arbitrarily or 
capriciously withheld, said Property can be sold, abandoned, or surrendered in whole or in part 
and the following conditions shall apply: 

a. ~. Sublessee may sell the Property to Sublessor and/or to a third party 
acceptable to Sublessor. Such sale by Sublessee to a party other than Sublessor shall be 
contingent upon the execution of a new Sublease and Operating and Site Development 
Agreement between the new party and Sublessor. 

b. Surrender. Sublessee may peaceably surrender all or part of the Property in 
place and good repair, order, and clean condition, reasonable wear and tear excepted. 

3. Unless otherwise agreed in writing by Sublessor, the following conditions shall 
apply if all or part of the Property is removed under this Section IV.G: 

a. Said removal will be at the expense of Sublessee; 

b. Sublessee shall restore the Demised Premises and Non-Exclusive Easement for 
Outlying Observing Pads, or any portion affected thereby, to even grade to the extent that 
Property is removed, and shall repair any damage done to the Property not removed in the event 
that equipment is removed. 

c. In the event that Sublessee fails to remove such Property or debris and restore 
the Demised Premises and Non-Exclusive Easement for Outlying Observing Pads within 
1WEL VE (12) months, such Property may be removed and the land restored as described above 
by Sublessor at the expense of Sublessee. 
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4. If this Sublease terminates or expires, and Sublessor has either voluntarily 
surrendered General Lease S-4191, or defaulted on either this Sublease or General Lease S-4191, 
and if Sublessee is allowed its continued right to quiet enjoyment of the Property and the Demised 
Premises under the terms of the Consent to Sublease as stated in Exhibit B, then Sublessee agrees 
to honor the terms of this Sublease. 

If said surrender or default results in Sublessor's rights of General Lease S-4191 
being: (a) returned to Lessor, then Sublessee agrees to negotiate in good faith a new Operating 
Agreement with Lessor on the terms and conditions of Sublessee's continued use of the Demised 
Premises; or (b) transfCITed to an organization other than Sublessor, then Sublessee agrees to 
negotiate in good faith a new Operating Agreement with the new sublessor of the Demised 
Premises, and to honor the terms and conditions of said superseding Operating Agreement with 
said new sublessor. Continued right to quiet enjoyment of the Property and the Demised 
Premises is contingent upon satisfactory negotiation of an Operating Agreement with Lessor or 
said new sublessor, the terms of which shall be substantially equivalent to those of the OSDA. 
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IN WITNESS WHEREOF, the parties hereto have executed these presents the 
day and year first written above. 

SUBLESSOR: 

FOR THE UNIVERSITY OF HAW All: 

Bi~Jid9' 
Donald N. B. Hall Date 
Director, Institute 

for Astronomy 

By Q..Ji.)..._~ . ~ - \. 
Ralph T. Horii, Jr. 
Senior Vice President for 

Administration 

~ /1:,·ftK 
Dr 

By~r?0ii$L, >j,,-/Y( 
nnetJlP. Mortimer Date 

President 

Approved as to form: 

B~: .. ~;:;~ 52~ 
/,(,.,..,...;,_/" y/L.,, ,,;,,,§ Date 
Deputy Attorney General 
State of Hawaii 
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SUB LESSEE: 

FOR TilE SMITHSONIAN INSTITIJTION: 

By T. -_ ~ "f-/;.f/f) 

By 

Irwin Shapiro Date 
Director, Smithsonian 

Astrophysical Observatory 

IP 
ntracting Officer, 

Smithsonian Astrophysical 
Observatory 

'l/;s/95 
Date 
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STATEOFHAWAil ) 
) SS. 

CITY AND COUNTY OF HONOLULU ) 

On this l5tn day of May , 1995, before me appeared 
Donald N. B. Hall Ralph T. Horii, Jr. and 

Kenneth P. Mortimer , personally known to me, who, being by me duly sworn, did 
say that they are Director, Institute for Astronomy , Sr VP for Administration and 

President respectively, of the University of Hawaii, a public body 
corporate; that the seal affixed to the foregoing instrument is the corporate seal of said 
corporation; that said instrument was signed and sealed on behalf of said co11lOI'ation by the 
authority of its Board of Regents; and said Donald N. B. Hall , 

Ralph T. Horii, Jr. and Kenneth P • Mortimer acknowledged the 
instrument to be the free act and deed of said corporation. 

~J.1~~ 
Notary Public, First Circuit 
State of Hawaii 

My commission expires: 3/27 /98 

-12. 

10000263



COMMONWEALTH OF MASSACHUSETTS ) 
) SS. 

COUNTY OF MIDDLESEX ) 

On this 28th day of April , 1995, before me appeared 
Irwin Shapiro and 
John G. Harris , personally known to me, who, being by me duly sworn, did 

say that they are Director , and 
Contracting Officer , respectively, of the Smithsonian Astrophysical Observatory; a 

Bureau of the Smithsonian Institution, a Trust Instrumentality of the United States; that said 
instrument was signed and sealed by the authority of its Secretary and Board of Regents; and said 

Irwin Shapiro , , and John G. Harris 
acknowledged the instrument to be the free act and deed of said corporation. 

Notary Pubr , 
Commonwealth of Massachusetts 

My commission expires: March 7 1997 
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Exhibit A to OSDA Attachment A 
GE!lE:.AA.L LEASE NO. S-4191 

TUIS L'lDE.~'URE OF LZASE, ma.de this .,:Z/4'l.- day 

of .~ , 1968, by and between the STATE OF 

HANAII, by its Board of Land and Natural Resources, pursuant 
' 
I 

to the provisions of Section l03A-90{b), Revised Laws of 

Hawaii 1955, as amended, hereinafter referred to as the 

"LESSQR", and the tJNIVEl<Sifi OF HAWAII, a body corporate, 

whose post office ad<ll:ess is 2444 Dole Street, Honolulu, 

City and county of Honolulu, State of Hawaii, hereinafter 

referred to as the "LESSEE", 

WITN.ESSETB TBATi 

FOR and in consideration of the mutual promises 

and agreements contained herein, the Lessor does hereby demise 

and lease unto the said Lessee and the said Le~see does hereby 

rent and lease from the Lessor, all of that certain parcel of 

land situate at Kaohe, Hamakua, County and Island of Hawaii, 

State of !:Iawaii, and more particularly descril:>ed in Exhibit 

"A", hereto attached and made a part hereof. 

TO SAVE A.'ID TO HOLD, all and singular the said prer:.

ises, herein mentioned and described, unto the said Lessee, 

for and during the term of sixty-fiva (65) years, to commence 

from the-1!!;, day of January, 1968,, and ·to t3rr.:J.nate on the 

~day of December, 2033. 

OEPARTME:Nl O/t l..ANO ANO NATUA:At.. RitSOUFlCES 

10000265



RESERVI:l\"G tJN'l'O Tm: LESSOR TEE FOLLO'.iING: 

l. Water Rights. All surface and ground waters 

appurtenant to the demised premises, together with ths right 

to enter and to capture, divert or impound water1 provided, 

that the Lessor shall exercise such. rights in such ma.nner as 

not to interfere unreasona):)ly with the Lessee's uae of the 

demised premises1 provided, further, that the Lessee shall 

have the right to u- the waters of Lake Waiau for any purpose 

necessary or incidental to the use permitted by this lease 

on the following conditions1 

a. No drillinq or c:Usturl:lance of Lake Wa1au's 

bottcm, banks or areas adjacent thereto shall :be perm.itted1 

b. No activity shall be permitted which will result 

ill the pollution of the waters of Lake Waia1:u 

c. Lessee shall not take or divert any of the 
' 

waters arising from springs wh.ich furnish the water supply 

for Pohakuloa1 and no alterations to said sprinqs shall be 

made l:ly Lessee. 

2. Access. All rights to cross the denU.sed premises 

for inspection or for any qovernment purposes. 

3. Hunting and Rec;eation Rights. All huntinq and 

recreation ri9hts on the demised lands, to be implemented pur

suant to rules and requlations issued l:ly said Board in dis

charqin9 its fish and qama or state parks responsil:)ilities; 

provided, hO'Never, that sueh hunting and reereaticn activities 

shall be coordinated with the activities of the Lessee on the 

delllised lands; and provided, fu.rther, that such hunti.n9 and 

recreation activities shall be limited to day-light how:'s 

only. 
-2-
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4, Richt to usG Cemised L~nds, The right for itself, 

and its successors, lessees, grantees and pet'!llittees, to use any 

portion of the lands demised and the right to grant to others 

riqht• and privileges affecting said land1 provided, however, 

that, exc'!pt as otherwise provided herein, no such use shall 

be permitted or riqhts and privileges granted affecting said 

lands, except upon mutual determination by the parties hereto 

that such use or grant will not unreasonably interfere with the 

Lessee.'s use of the dem.t.sed premises1 provided, further, that 

such agreement shall not be arbitrarily or capriciously with

held. 

TBE U:SSEE, Dl CONSIDEBATICN Oli' 'l'BB PREMISES, COVS

NAN'TS WITH '1':iE LESSOR AS FOLLOWS 1 

l. Surrender. The Lessee shall, at the expiration 

or sooner termination of this lease, peaceably and quietly Slll'

render and deliver possession of the demised premises to t..'l.e 

Lessor in good order and condiUon, reasonable wear and tear 

exc:epted. 

2. .Maintenance of the Premises. The Lessee sha.ll 

keep the demised premise• and improvement• in a clean, sanitar"/ 

and orderly condition. 

3. Waste. The Lessee shall not make, permit or suf

fer, any waste, strip, spoil, nW.sance or unlawful, improper or 

offensive use of the demised premises. 

4. S'06cified use. The land hereby leased shall be 

used by the Lessee as a scientific complex, including without 

limitation thereof an observatory, and as a scientific reserve 

b<ain9 more sp<1cifically a buffar zone to 9revent t.'1.e int:rusi.cn 

of activities ini:rllical to said scientific complex. 

Activities ini.~ical to coid scientific cc:uplex zhall 

include light and dust interference to clJcorvatory oporati~n 

-3-
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flt;; /t.,. d :x:e !.ng ·1ce:ns e: eh.: • .rc!le and certain types of electric or r electronic installation On the demised lands, but Shall not 

necessarily be limited to the foregoing. 

5. Assigr,mer.ts. The Lessee shall not sublease, ouc

rent, assign or transfer this lease or any rights there'.l.~der 

without the prior written approval of the Board of Land and 

Natural Resources. 

6. Inmrovementa. The Lessee shall have the right 

during the existence of this lease to construct and erect build

ings, structures and other .1.l!lprovements upon the demised prem

ises; provided, that plans for construction and plot plans of 

improvemcanta shall be sul:mU.tted- to the Chairman of the Board 

of.Land and Natural Resources for review and approval. prior to 

commencement of construction. The improvements shall be and 

remain the property of the Lessee, and shall. be remowd or 

disposed of by the Lessee at the expiration or sooner termina

tion of this lease1 provided, that with the approval ot the 

Chairman such improvements may be abandoned 1n place. The 

Lessee shall, during the te:cn ot th.is lease, properly maintain, 

repair and keep all improvements in good condition. 

7. Termination by tte Lessee. The Lessee milY tar

minate this lease at any tinle by giving thirty (JO} days• notice 

in writing to the Lasser. 

a. Tarmination by the Lessor. In the event tr.at (ll 

the Lessee fails to comply with any of the tet'!!ls and conditions 

of th.is lease, or (2) the lessee al::>andcns or fails to use the 

demised lands for the use specified undar paragraph 4 of these 

covenants for a period of two years, tl1e Lessor may ter.:ninate 

this lease by giving si:c :::<:>nths' notice in 1<ritir.g to the Lesseia. 

9. Ncn-:Q_iscrimination. 'l'he Lessee covenants that the 

use and enjcY-™'nt of th$ pr~mises shall not be in support of any 
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policy which discriminates against anyone based upon race, 

creed, color or national origin. 

10. General Liability. The Lessee shall at all tL~es, 

with respect to the demised premises, use due care for safety, 

and the Lessee shall be liable for any loss, liability, clai:n 

or demand for property damage, personal injury or death arising 

out of axi.y injury, death or damage.on the demised premises 

caused by or resulting from any negligent activities, operations 

or emissions of tha Lessee on or in connection with the demised 

premises, subject to the laws of the State of Hawaii governing 

such liability. 

ll. Laws, Rules and Regulations, etc. The Lessee 

shall observe and comply with Regulation 4 of the Department 

of Land and ~atural Resources and with all othllr laws, ordi

nances, rules and regulations of the federal, state, municipal 

or county governments affecting the demised lands or improve

ments. 

12. Ob1egta of Antiguit.y. The Lessee shall not ap

propriate, damage, remove, excavate, disfigure, deface or 

destroy any object of antiquity, prehistoric ruin or mon1.:rnent 

of historical value, 

13. undesirable Plants. I.n order to prevent the 

introduc:tion of undesirable J?lant species in the area, the 

Lessee shall not plant any trees, shrubs, flowers or ot.'1.er 

plants in the leased area except those approved for such 

planting by the Chair.nan. 

IN WITr~SS waem:oF' tr.e STATS OF P..AW.\II. '!Jy tt.!l 

Boa:rd of Land and ~!atural Rasou:ces, has caused the seal cf 

the Departl'!ent of Land and ~;atw::al Resou:rces to be h<:lreur.to 

affixed and these presents to be duly executed this .:2/ .:;;,L... 
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day of ~ , 1969, and the UNIVERSITY OF 

HAWAII,~~ and z,r::;&..-£,.,,,'i ~ 
has eauoed these presents to be duly e:x:eeuted thi.s //et.. 

day of ~ , l968, effective as of the day and 

year first above ~ritten. 

r, 

Al?PROWO AS TO FOR.."!: 
' ., 

mm , 
?roofed by" : 

I 

STATE OP HAWAII 

And By:_.,.~..;;,_..;....;.;_~.....:.:~;,..:;.;::~~· r:· ~· --Meii!ilTr 
Board of Lan and 
Natural Resources 

And By:~ 
Its · ... 
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EXRIBIT "A" 

MAT.JNA KEA SCIZNCE RESERVE 

J<a.ohe, Hamakua,. Island of Hawaii, .liawaii 

Being a portion of the Government Land of Doha 

:eeqinninq at a point on the south boundary of this 

parcel of land, the eoordinates of said point of beq.t.nninq 

referred to Government survey Trianqulation Station "SUMMIT 

1955" beinq 12,325.95 feet south and 471.84 feet Weat, as 

shown. on Government Survey Raqistered Map 2789, thence running 

by azimuths measured clockwise from True south:-

l. Along Mauna Kea Forest Reserv'e, Governor's Proclamation 
dated June 5, 1909, on a 
curve to the right with a 
radius of 13,200.00 feet, 
the chord azimuth and distanee 
beinq: 135• 00' 18,667.62 
feetr 

2. Thence along Maun& Kaa Forest Reserve, Governor's li'rocla.niation 
dated June S, 1909, still on 
a clll:'Vtl to the right with a 
radiwi of 13,200.00 feet, the 
chord azimuth and distance 
beinq: 225• 00' 18,667,62 
feetf 

3. Thanc:e alonq Maun& Kaa Forest Reserve, Governor• s Procla.'llA ti on 
dated June S, 1909, still on 

4, 2074 49' 06.s• 

a curve to the riqht with a 
radius of 13,200.00 feet, t.~e 
chord azimuth and distance 
beinq: 2a1• 18' 04.6" 
5173.56 feetr 

841.83 feet alonq !-!auna Kea l!'orest Reserve, 
Governor's Proclamation dated 
JW'le 5, 19091 

5. Thence alonq Mauna Kea Forest Reserve, Governor's ?rocla:natic~ 
dated Ju.;e 5, 1909, en a cu::-'."2 
to the right •.•ith a ra:Uus cf 
1200. 00 feet, the chcrd azi::-.1~t:'l 
and distance beinq: 297° ~3' 
OG.5" 2400.00 feet:· 
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6. 

7. 

27• 49' 06.5" 841.83 feet along Mau."1.:>. :r.ell Forest 
Reserw, G.overnor' s ?reclama
tion dated June S, 1909: 

Thence alonq ~.auna Kea Forest Reserve, Governor's Proclama
tion dated June 5, 1909, on a 
curve to the riqht with a radius 
of lJ,200.00 feet, the chord 
azimuth and distance ~eing: 
·Jos• 59• 47.4" lS24.l6 
fee ti 

8. 227• 29' 00.9" 2805.06 feet alonq Maun& Kea Forest Reserve, 
Governor's Proclamation dated 
June 5, 19091 

9. Thence alonq M!!.una Kea Forest Reserve, Governor'• Proclama
tion dated June 5, 1909, on a 
curve to the riqht with a radius 
of 1500.00 feet, the chord azi
muth and distance beinq: 317° 
29 • 00. 9 ·• 3000. 00 fee ti 

10. 47• 29' 00.9" 2805.06 feet along Maur.a Kea Forest Reser'le, 
Governor's Proclamation dated 
June 5, 19091 

ll. Thence alonq Mauna Kea Forest Reserve, Governor's Proclamation 
datad June S, 1909, on a curve 
to the riqht with a radius of 
13200.00 feet, the chord azilnuth 
and distance be1nq1 325• 31' 
55.2" 701.87 feet: 

12, 245• 46' 12,7" 2760.45 feet alonq Mauna 1(4& Forest Reserve, 
Governor's Proclamation da~ed 
June 5, 19091 

13. Thence along Mauna Kea Forest Reserve, Governor's l?roclamaticn 
dated June 5, 1909, on a curve 
to the riqht with a radius of 
2000.00 feet, the chord azi:lluth 
and distance ~inq: 335• 46' 
l2.7ff 4000.00 feeti 

14. 55• 46' 12. 7n 2760.45 feet alonq Mauna Kea Forest Res'.!::ve, 
Governor's 2roclamation dated 
JUne 5, 19091 

15. Thence alonq Mauna Kea Forest Reserve, Governor's Procl~r:i.ation 
dated June 5, 1909; on a curve 
to the right with a radius of 
13,200.00 feet, the chord azi
muth and diet~nce beL"lg: 352• 
14' 32.9'' 3563.SO feet1 
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16. Thence alonq Mauna Kea Forest Reserve, Governor's Proclama
tion dated June 5, 1909, still 
on a curve to the right with a 
radius of 13,200.00 feet, the 
chord azimuth and distance oeing1 
45' 00' 19,667.62 feet to the 
point of beginning and containing 
an AREA OP 13,321.054 ACRES. 

:io::cn:PTnlG and RES:l::aVUG to the State of Hawaii and to 
all others entitled thereto, the Nauna Kea-l:illl'!luula and Mauna Kea
Urilikoa Trails, and all other '9XiSting trails within the a:bove
descril:>ed parcel of land, t-~ether with right• of access over 
and across said trails. 

ALSO, EXCEPTING and ru::szavr.ra to t.'le State of Hawaii, 
its successors and assigns, the waters and all riparian and other 
rights in and to all the streama within the al)ove-descril:>ed parcel 
of. laud. 
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Exhibit B to OSDA Attachment A 

SUBLEASE AND NON EXCLUSIVE EASEMENT AGREEMENT 
BETWEEN 

THE SMITHSONIAN INSTITUTION 
FOR ITS 

SMITHSONIAN ASTROPHYSICAL OBSERVATORY 
AND 

THE UNIVERSITY OF HA WAii 

CONSENT TO SUBLEASE OF 
GENERAL LEASE NO. S-4191 

CONSENT is hereby given by the STATE OF HAWAil, by its Board of Land 
and Natural Resources, LESSOR under General Lease No. S-4191, dated Jwie 21, 1968, to the 
attached SUBLEASE of General No. S-4191, dated , by and between the 
UNIVERSITY OF HA WAIT, as SUBLESSOR, and the SMITHSONIAN INSTITUTION 
FOR ITS SMITHSONIAN ASTROPHYSICAL OBSERVATORY, as SUBLESSEE; 

PROVIDED HOWEVER, that this consent shall not in any manner be construed 
as varying in any respect the terms and conditions of said General Lease No. S-4191; and 
PROVIDED FURTHER, that no further assignment or sublease of any interest under said 
General Lease No. S-4191 shall be made without the written consent of the Board of Land and 
Natural Resources, State of Hawaii, being first obtained and endorsed therein. 

IT IS UNDERSTOOD that should there be any conflict between the terms and 
conditions of said General Lease No. S-4191, dated June 21, 1968, and the terms and conditions 
of the attached SUBLEASE dated , the former shall control. 

IT IS FURTHER UNDERSTOOD AND AGREED by the ST ATE OF 
HAW All, by its Board of Land and Natural Resources, that in the event said General Lease No. 
S-4191 is surrendered or defaulted upon by LESSEE, UNIVERSITY OF HAWAII, prior to the 
expiration of the term thereof, the attached SUBLEASE dated , shall 
remain in full force and effect for the remainder of the term thereof, and SUB LESSEE, THE 
SMITHSO~lAN INSTITUTION FOR ITS SMITHSONIAN ASTROPHYSICAL 
OBS ERV A TORY, shall be allowed its continued right to quiet enjoyment of the Demised 
Premises, upon and subject to the terms, conditions and covenants of General Lease No. S-4191, 
including, but not limited to, the payment of all lease rentals, taxes, rates, assessments, duties, 
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Exhibit B to OSDA Attachment A 
CONSENT TO SUBLEASE OF GENERAL LEASE NO. S-4191· page 2 

charges and other outgoings of every description as to which the premises under said 
SUBLEASE or any improvements thereon, now or may be assessed or become liable by authority 
of law during the remainder of the tenn of said SUBLEASE. 

IN WITNESS WHEREOF, the STATE OF HAW All by its Board of Land and 
Natural Resources has caused the seal of the Department of Land and Natural Resources to be 
hereunto affixed and these presents to be duly executed this day of 
_____ ,, 19_. 

STATE OF HAWAII 

BY------------~ 
Chairman and Member 
Board of Land and Natural Resources 

And BY-----------~ 
Member 

Approved by the Board of Land and Resources 
at its meeting held on--------

APPROVED AS TO FORM: 

Deputy Attorney General 
State of Hawaii 

Date _______ _ 

Board of Land and Natural Resources 
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Exhibit D to OSDA Attachment A 

SUBLEASE AND NON-EXCLUSIVE AGREEMENT 
BETWEEN 

THE SMITHSONIAN INSTITUTION 
FOR ITS 

SMITHSONIAN ASTROPHYSICAL OBSERVATORY 
AND 

THE UNIVERSITY OF HA WAii 

DESCRIPTION OF THE CONSTRUCTION 

THE FACILITIES 

The major components of the Facilities are: six 6-meter diameter parabolic antennas placed in 
predetermined configurations on six (out of a total of not more than 24) 3-meter diameter 
concrete observing pads (two more antennas may be added); a two-story, 370 square meter 
Control Building, connected to a 230 square meter Antenna Maintenance Building; a 50 square 
meter auxiliary power generator building; and related infrastructure improvements. 

SITE WORK 

The site work consists of the following: a maximum of 24 concrete observing pads; about 1800 
meters of service roads which will be graded and excavated to provide a 6-meter wide unpaved 
travelway to the observing pads (an additional 1-meter width will be excavated along the 
travel way to bury power cables and signal and communications conduits); paved parking for ten 
vehicles; and water storage, sewage disposal, and fuel storage facilities. Approximately 5 acres 
of the site will be graded and leveled. 

TELESCOPE 

Using aperture synthesis, the telescope is an interferometer composed of up to eight 6-meter 
antennas, each of which is a part of an array where signals will be electronically combined and 
analyzed to achieve the resolution of a larger diameter antenna. 

CONTROL BUILDING 

The Control Building will house, on the first floor, an electronics laboratory and shop, receiver 
assembly laboratory, correlator rooms, an office, and toilet facilities; and on the second floor, a 
control room, offices, and a small kitchen area. The building will be neutral-colored, modular in 
construction, and will be immediately adjacent to the Antenna Maintenance Building. 

ANTENNA MAINTENANCE BUILDING 

The Antenna Maintenance building will be a one-story, high-bay pre-engineered steel building 
with roll-up door. It will contain a 30-tonne double girder, top-running interior crane that will 
cover the full area of the building. The crane will facilitate assembly and repair of the antennas 
at the summit site. 

SCHEDULE 

Site work will begin in the summer of 1995. Site preparation and construction of the two 
buildings will be substantially completed by the summer of 1996, when work on inner service 
roads and the first 11 observing pads will begin. Delivery of the antennas and on-site assembly 
will commence in the fall of 1996. After testing and commissioning of the antennas, final 
acceptance of the Facilities will occur in late 1997. 
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